Agreement No. Resolution No. 077859

AGREEMENT BETWEEN THE COUNTY OF SAN MATEO AND INSTITUTE ON
AGING SAN FRANCISCO

This Agreement is entered into this 17thday of November, 2020, by and between the County of San
Mateo, a political subdivision of the state of California, hereinafter called “County,” and Institute on Aging
San Francisco, hereinafter called “Contractor” (together, the “Parties”).

* * *

WHEREAS, pursuant to Section 31000 of the California Government Code, County may contract with
independent contractors for the furnishing of such services to or for County or any Department thereof;
and

WHEREAS, on March 3, 2020, the County’s Health Officer issued a “Declaration of Local Health
Emergency Regarding Novel Coronavirus 2019,” and the County Manager, as the County’s Director of
Emergency Services (the “Director”), issued a proclamation of local emergency pursuant to Government
Code section 8630 and Chapter 2.46 of the County’s Ordinance Code, which proclamation was ratified by
the Board of Supervisors (the “Board”) on March 10, 2020, pursuant to Government Code section 8630,
and extended by the Board on April 7, 2020, until such time as the local emergency is terminated (the
“COVID-19 Local Emergency”); and

WHEREAS, on March 4, 2020, the Governor of the State of California proclaimed a State of Emergency
related to COVID-19 throughout the State of California; and

WHEREAS, on March 13, 2020, the President of the United States proclaimed that the COVID-19
outbreak in the United States constituted a national emergency, beginning March 1, 2020; and

WHEREAS, on March 24, 2020, the Board approved Resolution No. 077305 which, pursuant to
Government Code Section 25502.7, authorized the Director to execute agreements for goods and
services up to and including $500,000, and any amendments to such agreements within such fiscal
provisions; and

WHEREAS, residents of Residential Care Facilities for Elderly (‘RCFESs"), which are board and care
homes for individuals age 60 and older that are licensed by State of California Department of Social
Services, Community Care Licensing Division, have not been spared the impacts of the COVID-19 public
health emergency; and

WHEREAS, according to the Ombudsman Services of San Mateo County Inc. (the “Ombudsman”), RCFE
monthly rents in the County range from $4,000 to as high as $8,000, with Medi-Cal providing no coverage
of these costs and monthly Social Security Income often falling far short of covering the total cost of rent;
and

WHEREAS, according the Ombudsman, potential eviction of residents of RCFEs due to an inability to pay
rent has become a growing concern in the County, particularly now that there is dearth of alternative housing
arrangements for these residents and the COVID-19 public health emergency continues; and

WHEREAS, the Center for Disease Control and Prevention (the “CDC”) has determined that older adults
are at the highest risk for being infected by or dying from COVID-19; and

WHEREAS, the CDC has also found there are also other factors that increase the risk for developing severe
illness from COVID-19, including having underlying medical conditions, and that people experiencing
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unsheltered homelessness may be at greater risk for infection when there is community spread of COVID-
19; and

WHEREAS, creation of a rent assistance program to support residents of RCFEs in the County who
are experiencing housing insecurity during the COVID-19 pandemic (“RCFE Rent Assistance
Program”) is critical; and

WHEREAS, upon eviction, these residents either face the specter of homelessness and a heightened
risk of infection and death due to COVID-19 based on their advanced age, having underlying health
conditions and being unsheltered, or acute care hospitalization, which would then reduce hospital
capacity for admitting patients infected with COVID-19 or suffering from COVID-19 related
complications; and

WHEREAS, with its extensive experience providing support to seniors and adults with disabilities in the
County and its existing relationships with service providers and community partners and local agencies
engaged in similar work, Contractor will administer the RCFE Rent Assistance Program for RCFE
residents in the County substantially impacted by housing insecurity during the COVID-19 pandemic;
and

WHEREAS, in furtherance of County’s efforts to save lives and protect health and safety in response to
the COVID-19 emergency as declared by the federal, state, and local governments, the Parties desire to
enter into this agreement for the provision of the services described herein.

Now, therefore, it is agreed by the parties to this Agreement as follows:

1. Exhibits and Attachments

The following exhibits and attachments are attached to this Agreement and incorporated into this
Agreement by this reference:

Exhibit A—Services
Exhibit B—Payments and Rates
Attachment E — Emergency Agreement Requirements

2. Services to be performed by Contractor

In consideration of the payments set forth in this Agreement and in Exhibit B, Contractor shall perform
services for County in accordance with the terms, conditions, and specifications set forth in this
Agreement and in Exhibit A.

3. Payments

In consideration of the services provided by Contractor in accordance with all terms, conditions, and
specifications set forth in this Agreement and in Exhibit A, County shall make payment to Contractor
based on the rates and in the manner specified in Exhibit B. County reserves the right to withhold
payment if County determines that the quantity or quality of the work performed is unacceptable. In no
event shall County’s total fiscal obligation under this Agreement exceed FIVE HUNDRED THOUSAND
DOLLARS AND ZERO CENTS ($500,000.00). In the event that the County makes any advance
payments, Contractor agrees to refund any amounts in excess of the amount owed by the County at the
time of contract termination or expiration. Contractor is not entitled to payment for work not performed as
required by this agreement.
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4, Term

Subject to compliance with all terms and conditions, the term of this Agreement shall be from November
17, 2020, through December 30, 2020.

5. Termination
See Attachment E for provisions setting forth the terms of termination.

6. Contract Materials

At the end of this Agreement, or in the event of termination, all finished or unfinished documents, data,
studies, maps, photographs, reports, and other written materials (collectively referred to as “contract
materials”) prepared by Contractor under this Agreement shall become the property of County and shall
be promptly delivered to County. Upon termination, Contractor may make and retain a copy of such
contract materials if permitted by law.

7. Relationship of Parties

Contractor agrees and understands that the work/services performed under this Agreement are
performed as an independent contractor and not as an employee of County and that neither Contractor
nor its employees acquire any of the rights, privileges, powers, or advantages of County employees.

8. Hold Harmless

a. General Hold Harmless

Contractor shall indemnify and save harmless County and its officers, agents, employees, and servants
from all claims, suits, or actions of every name, kind, and description resulting from this Agreement, the
performance of any work or services required of Contractor under this Agreement, or payments made
pursuant to this Agreement brought for, or on account of, any of the following:

(A) injuries to or death of any person, including Contractor or its employees/officers/agents;
(B) damage to any property of any kind whatsoever and to whomsoever belonging;

(C) any sanctions, penalties, or claims of damages resulting from Contractor’s failure to comply, if
applicable, with the requirements set forth in the Health Insurance Portability and Accountability
Act of 1996 (HIPAA) and all Federal regulations promulgated thereunder, as amended; or

(D) any other loss or cost, including but not limited to that caused by the concurrent active or
passive negligence of County and/or its officers, agents, employees, or servants. However,
Contractor’s duty to indemnify and save harmless under this Section shall not apply to injuries or
damage for which County has been found in a court of competent jurisdiction to be solely liable
by reason of its own negligence or willful misconduct.

The duty of Contractor to indemnify and save harmless as set forth by this Section shall include the duty
to defend as set forth in Section 2778 of the California Civil Code.

Notwithstanding anything in this Section to the contrary, Contractor will have no obligation or liability to
County under this Section to the extent any otherwise covered claim is based upon: (a) any aspects of
the services under this Agreement which have been modified by or for County (other than modification
performed by, or at the direction of, Contractor) in such a way as to cause the alleged infringement at
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issue; and/or (b) any aspects of the services under this Agreement which have been used by County in a
manner prohibited by this Agreement.

The duty of Contractor to indemnify and save harmless as set forth by this Section shall include the duty
to defend as set forth in Section 2778 of the California Civil Code.

9. Assignability and Subcontracting

Contractor shall not assign this Agreement or any portion of it to a third party or subcontract with a third
party to provide services required by Contractor under this Agreement without the prior written consent of
County. Any such assignment or subcontract without County’s prior written consent shall give County the
right to automatically and immediately terminate this Agreement without penalty or advance notice.

10. Insurance

a. General Requirements

Contractor shall not commence work or be required to commence work under this Agreement unless and
until all insurance required under this Section has been obtained and such insurance has been approved
by County’s Risk Management, and Contractor shall use diligence to obtain such insurance and to obtain
such approval. Contractor shall furnish County with certificates of insurance evidencing the required
coverage, and there shall be a specific contractual liability endorsement extending Contractor’'s coverage
to include the contractual liability assumed by Contractor pursuant to this Agreement. These certificates
shall specify or be endorsed to provide that thirty (30) days’ notice must be given, in writing, to County of
any pending change in the limits of liability or of any cancellation or modification of the policy.

b. Workers’ Compensation and Employer’s Liability Insurance

Contractor shall have in effect during the entire term of this Agreement workers’ compensation and
employer’s liability insurance providing full statutory coverage. In signing this Agreement, Contractor
certifies, as required by Section 1861 of the California Labor Code, that (a) it is aware of the provisions of
Section 3700 of the California Labor Code, which require every employer to be insured against liability for
workers’ compensation or to undertake self-insurance in accordance with the provisions of the Labor
Code, and (b) it will comply with such provisions before commencing the performance of work under this
Agreement.

c. Liability Insurance

Contractor shall take out and maintain during the term of this Agreement such bodily injury liability and
property damage liability insurance as shall protect Contractor and all of its employees/officers/agents
while performing work covered by this Agreement from any and all claims for damages for bodily injury,
including accidental death, as well as any and all claims for property damage which may arise from
Contractor’s operations under this Agreement, whether such operations be by Contractor, any
subcontractor, anyone directly or indirectly employed by either of them, or an agent of either of them.
Such insurance shall be combined single limit bodily injury and property damage for each occurrence and
shall not be less than the amounts specified below:

(a) Comprehensive General Liability...  $1,000,000

County and its officers, agents, employees, and servants shall be named as additional insured on any
such policies of insurance, which shall also contain a provision that (a) the insurance afforded thereby to
County and its officers, agents, employees, and servants shall be primary insurance to the full limits of
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liability of the policy and (b) if the County or its officers, agents, employees, and servants have other
insurance against the loss covered by such a policy, such other insurance shall be excess insurance only.

In the event of the breach of any provision of this Section, or in the event any notice is received which
indicates any required insurance coverage will be diminished or canceled, County, at its option, may,
notwithstanding any other provision of this Agreement to the contrary, immediately declare a material
breach of this Agreement and suspend all further work and payment pursuant to this Agreement.

11. Compliance With Laws

All services to be performed by Contractor pursuant to this Agreement shall be performed in accordance
with all applicable Federal, State, County, and municipal laws, ordinances, and regulations, including but
not limited to the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and the Federal
Regulations promulgated thereunder, as amended (if applicable), the Business Associate requirements
set forth in Attachment H (if attached), the Americans with Disabilities Act of 1990, as amended, and
Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination on the basis of disability in
programs and activities receiving any Federal or County financial assistance. Such services shall also be
performed in accordance with all applicable ordinances and regulations, including but not limited to
appropriate licensure, certification regulations, provisions pertaining to confidentiality of records, and
applicable quality assurance regulations. In the event of a conflict between the terms of this Agreement
and any applicable State, Federal, County, or municipal law or regulation, the requirements of the
applicable law or regulation will take precedence over the requirements set forth in this Agreement.

Contractor will timely and accurately complete, sign, and submit all necessary documentation of
compliance.

12. Non-Discrimination and Other Requirements

a. General Non-discrimination

No person shall be denied any services provided pursuant to this Agreement (except as limited by the
scope of services) on the grounds of race, color, national origin, ancestry, age, disability (physical or
mental), sex, sexual orientation, gender identity, marital or domestic partner status, religion, political
beliefs or affiliation, familial or parental status (including pregnancy), medical condition (cancer-related),
military service, or genetic information.

b. Equal Employment Opportunity

Contractor shall ensure equal employment opportunity based on objective standards of recruitment,
classification, selection, promotion, compensation, performance evaluation, and management relations
for all employees under this Agreement. Contractor’'s equal employment policies shall be made available
to County upon request.

c. Section 504 of the Rehabilitation Act of 1973

Contractor shall comply with Section 504 of the Rehabilitation Act of 1973, as amended, which provides
that no otherwise qualified individual with a disability shall, solely by reason of a disability, be excluded
from the participation in, be denied the benefits of, or be subjected to discrimination in the performance of
any services this Agreement. This Section applies only to contractors who are providing services to
members of the public under this Agreement.
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d. Compliance with County’s Equal Benefits Ordinance

Contractor shall comply with all laws relating to the provision of benefits to its employees and their
spouses or domestic partners, including, but not limited to, such laws prohibiting discrimination in the
provision of such benefits on the basis that the spouse or domestic partner of the Contractor's employee
is of the same or opposite sex as the employee.

e. Discrimination Against Individuals with Disabilities

The nondiscrimination requirements of 41 C.F.R. 60-741.5(a) are incorporated into this Agreement as if
fully set forth here, and Contractor and any subcontractor shall abide by the requirements of 41 C.F.R.
60-741.5(a). This regulation prohibits discrimination against qualified individuals on the basis of disability
and requires affirmative action by covered prime contractors and subcontractors to employ and advance
in employment qualified individuals with disabilities.

f. History of Discrimination

Contractor certifies that no finding of discrimination has been issued in the past 365 days against
Contractor by the Equal Employment Opportunity Commission, the California Department of Fair
Employment and Housing, or any other investigative entity. If any finding(s) of discrimination have been
issued against Contractor within the past 365 days by the Equal Employment Opportunity Commission,
the California Department of Fair Employment and Housing, or other investigative entity, Contractor shall
provide County with a written explanation of the outcome(s) or remedy for the discrimination prior to
execution of this Agreement. Failure to comply with this Section shall constitute a material breach of this
Agreement and subjects the Agreement to immediate termination at the sole option of the County.

g. Reporting; Violation of Non-discrimination Provisions

Contractor shall report to the County Manager the filing in any court or with any administrative agency of
any complaint or allegation of discrimination on any of the bases prohibited by this Section of the
Agreement or the Section titled “Compliance with Laws”. Such duty shall include reporting of the filing of
any and all charges with the Equal Employment Opportunity Commission, the California Department of
Fair Employment and Housing, or any other entity charged with the investigation or adjudication of
allegations covered by this subsection within 30 days of such filing, provided that within such 30 days
such entity has not notified Contractor that such charges are dismissed or otherwise unfounded. Such
notification shall include a general description of the circumstances involved and a general description of
the kind of discrimination alleged (for example, gender-, sexual orientation-, religion-, or race-based
discrimination).

Violation of the non-discrimination provisions of this Agreement shall be considered a breach of this
Agreement and subject the Contractor to penalties, to be determined by the County Manager, including
but not limited to the following:

i.  termination of this Agreement;
ii.  disqualification of the Contractor from being considered for or being awarded a County contract
for a period of up to 3 years;
iii. liquidated damages of $2,500 per violation; and/or
iv. imposition of other appropriate contractual and civil remedies and sanctions, as determined by
the County Manager.
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To effectuate the provisions of this Section, the County Manager shall have the authority to offset all or
any portion of the amount described in this Section against amounts due to Contractor under this
Agreement or any other agreement between Contractor and County.

h. Compliance with Living Wage Ordinance

As required by Chapter 2.88 of the San Mateo County Ordinance Code, Contractor certifies all
contractor(s) and subcontractor(s) obligated under this contract shall fully comply with the provisions of
the County of San Mateo Living Wage Ordinance, including, but not limited to, paying all Covered
Employees the current Living Wage and providing notice to all Covered Employees and Subcontractors
as required under the Ordinance.

13. Compliance with County Employee Jury Service Ordinance

Contractor shall comply with Chapter 2.85 of the County’s Ordinance Code, which states that Contractor
shall have and adhere to a written policy providing that its employees, to the extent they are full-time
employees and live in San Mateo County, shall receive from the Contractor, on an annual basis, no fewer
than five days of regular pay for jury service in San Mateo County, with jury pay being provided only for
each day of actual jury service. The policy may provide that such employees deposit any fees received
for such jury service with Contractor or that the Contractor may deduct from an employee’s regular pay
the fees received for jury service in San Mateo County. By signing this Agreement, Contractor certifies
that it has and adheres to a policy consistent with Chapter 2.85. For purposes of this Section, if
Contractor has no employees in San Mateo County, it is sufficient for Contractor to provide the following
written statement to County: “For purposes of San Mateo County’s jury service ordinance, Contractor
certifies that it has no full-time employees who live in San Mateo County. To the extent that it hires any
such employees during the term of its Agreement with San Mateo County, Contractor shall adopt a policy
that complies with Chapter 2.85 of the County’s Ordinance Code.” The requirements of Chapter 2.85 do
not apply if this Agreement’s total value listed in the Section titled “Payments”, is less than one-hundred
thousand dollars ($100,000), but Contractor acknowledges that Chapter 2.85's requirements will apply if
this Agreement is amended such that its total value meets or exceeds that threshold amount.

14. Retention of Records; Right to Monitor and Audit

See Attachment E for provisions setting forth the terms of Contractor’s retention of records and the
County’s right to monitor and audit.

15. Merger Clause; Amendments

See Attachment E for provisions setting forth the terms regarding merger and amendment of the
Agreement.

16. Dispute Resolution; Controlling Law; Venue

See Attachment E for provisions setting forth the terms of controlling law and venue.
17. Notices

Any notice, request, demand, or other communication required or permitted under this Agreement shall
be deemed to be properly given when both: (1) transmitted via facsimile to the telephone number listed
below or transmitted via email to the email address listed below; and (2) sent to the physical address
listed below by either being deposited in the United States mail, postage prepaid, or deposited for
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overnight delivery, charges prepaid, with an established overnight courier that provides a tracking number
showing confirmation of receipt.

In the case of County, to:

Name/Title: Peggy Jensen, Deputy County Manager

Address: 400 County Center, Redwood City, CA 94063
Telephone: (650) 363-4598
E-mail: piensen@smcgov.org

In the case of Contractor, to:

Name/Title: Roxana R. Blades, CFAO

Address: 3575 Geary Blvd., San Francisco, CA 94118
Telephone: (415) 750-4101
E-mail: rblades@ioaging.org

18. Electronic Signature

Both County and Contractor wish to permit this Agreement and future documents relating to this
Agreement to be digitally signed in accordance with California law and County’s Electronic Signature
Administrative Memo. Any party to this Agreement may revoke such agreement to permit electronic
signatures at any time in relation to all future documents by providing notice pursuant to this Agreement.

19. Payment of Permits/Licenses

Contractor bears responsibility to obtain any license, permit, or approval required from any agency for
work/services to be performed under this Agreement at Contractor’'s own expense prior to
commencement of said work/services. Failure to do so will result in forfeit of any right to compensation
under this Agreement.

In witness of and in agreement with this Agreement’s terms, the parties, by their duly authorized
representatives, affix their respective signatures:

For Contractor: Institute on Aging San Francisco

A”W . Blates November, 17, 2020 Roxana R. Blades, CFAO

Contractor Signature Date Contractor Name and Title (please print)

COUNTY OF SAN MATEO

By: Q“‘&” W Resolution No. 077859

Director of Emergency Services, San Mateo County

Date: 11/17/2020
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Exhibit A
In consideration of the payments set forth in Exhibit B, Contractor shall provide the following services:

Contractor will administer a program for the provision of rent assistance grants to residents of
Residential Care Facilities for Elderly in San Mateo County who are unable to pay back rent or current
or future rent due through December 30, 2020 in order to prevent eviction and resulting homelessness
and to thereby minimize the risk of infection and death due to COVID-19 (“RCFE Rent Assistance
Program” or the “Program”).

Contractor will develop an application form for the RCFE Rent Assistance Program based on the below
requirements, and review and approve the eligibility of each applicant, ensuring each applicant (1) is a
resident of an RCFE in San Mateo County; (2) is unable pay outstanding rent or be unable to pay
current or future rent due through December 30, 2020 such that the applicant is at risk of eviction; and
(3) upon eviction, the applicant would be homeless and consequently, at heightened risk of infection or
death due to COVID-19. Contractor will maintain records that establish eligibility for each applicant
served, including required documentation and forms to verify residency, inability to pay rent such that
applicant is at risk of eviction, risk of COVID-19-related impact upon eviction, and the vendor to whom
payment is made on behalf of the eligible applicant.

County will collaborate with Contractor to develop a form of attestation for eligibility for the RCFE Rent
Assistance Program, which Contractor will provide to applicants for review and signature and maintain
as part of the records that establish applicant eligibility for the Program. Contractor will, if necessary,
assist applicants in completing the attestation and application form.

Through the application form, Contractor will also gather demographic information on potential rent
assistance grant recipients, including their ages, the names and addresses of their respective RCFEs,
their preferred languages, and whether the recipient is able to apply on his or her own or has a legal
decision-maker (such as through a power of attorney or a conservatorship).

Contractor will also conduct outreach to identify current RCFE residents in San Mateo County who may
be falling behind or are currently delinquent on rent payments to their RCFE operators and who would be
at heightened risk from COVID-19 if they were to be evicted. Specifically, Contractor will contact RCFEs
in San Mateo County, as well as community partners and local agencies, including the Ombudsman,
Health Plan of San Mateo, County Behavioral and Health Recovery Services, and County Aging and
Adult Services, to collaboratively identify potentially-eligible RCFE residents.

Following identification of RCFE residents falling behind or currently delinquent on rent payments,
Contractor will work with the RCFE resident and/or their legal decision-maker to complete the application
form. Contractor will utilize its own translation services for limited English speaking or non-English
speaking RCFE residents, as necessary, for translation of communications and documents and such
translation services will be available, at a minimum, in Spanish, Mandarin, and Cantonese.

For applicants who meet the eligibility criteria and documentation requirements, Contractor will, subject to
availability of RCFE Rent Assistance Program grant funds, issue payment in full, or in part, for delinquent
rent or current or future rent due to RCFE operators through December 30, 2020. Contractor will
maintain records for all issued payments and provide a final written report to the County identifying all
outreach efforts undertaken and all funding expended after the conclusion of the RCFE Rent Assistance
Program on December 30, 2020. Final report shall be submitted electronically to Peggy Jensen at
piensen@smcgov.org, or to alternate contact(s) as communicated by County to Contractor.
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Budget Considerations

e $457,604: grant funds to be distributed to eligible applicants, as set forth in Exhibit B
$42,396: program administration costs, as set forth in Exhibit B
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Exhibit B

In consideration of the services provided by Contractor described in Exhibit A and subject to the terms of
the Agreement, County shall pay Contractor based on the following fee schedule and terms:

Upon execution of this Agreement, Contractor shall receive as a vendor (not a sub-recipient) a
distribution of $500,000 in exchange for administering the Program according to the terms and
conditions set forth in this Agreement. As set forth in the budget below, an amount not to exceed
$457,604 will be allocated to grants for qualifying residents of RCFEs pursuant to the criteria set forth in
Exhibit A, and $42,396 shall be allocated to Contractor for payment of Program administrative fees for
its administration costs and program expenses for the Program and disbursement of grant funds.

Under no circumstances shall County’s fiscal obligation to Contractor under this Agreement exceed
$500,000.

Upon request by the County Manager, Contractor shall promptly return any unused or undistributed grant

funds to the County for possible redirection to other federal Coronavirus Aid, Relief, and Economic
Security Act (“CARES”) Act eligible programs authorized by the County Board of Supervisors.

Institute on Aging Rate Structure

EXPENDITURES SUMMARY Nov-20| Dec-20 Total

Total Personnel Expenses $ 9,740 | $ 19,480 | $ 29,219

Total Operating Expense $ 4061 $ 9,115 $ 13,176

Waived Services (Rent for clients) $ 152,865 $ 304,739 $ 457,604

Total Operating Cost $ 166,667 | $ 333,333 $ 500,000
FTE 2.15
Daily Rate $1,413
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Attachment E — Emergency Agreement Provisions

A. Termination

This Agreement may be terminated by Contractor or by the Director of Emergency Services or
his/her designee at any time without a requirement of good cause upon thirty (30) days’ advance
written notice to the other party. Subject to availability of funding, Contractor shall be entitled to
receive payment for work/services provided prior to termination of the Agreement. Such payment
shall be that prorated portion of the full payment determined by comparing the work/services
actually completed to the work/services required by the Agreement.

County may terminate this Agreement or a portion of the services referenced in the Attachments
and Exhibits based upon the unavailability of Federal, State, or County funds by providing written
notice to Contractor as soon as is reasonably possible after County learns of said unavailability of
outside funding.

County may terminate this Agreement for cause. In order to terminate for cause, County must first
give Contractor notice of the alleged breach. Contractor shall have five business days after
receipt of such notice to respond and a total of ten calendar days after receipt of such notice to
cure the alleged breach. If Contractor fails to cure the breach within this period, County may
immediately terminate this Agreement without further action. The option available in this
paragraph is separate from the ability to terminate without cause with appropriate notice
described above. In the event that County provides notice of an alleged breach pursuant to this
section, County may, in extreme circumstances, immediately suspend performance of services
and payment under this Agreement pending the resolution of the process described in this
paragraph. County has sole discretion to determine what constitutes an extreme circumstance for
purposes of this paragraph, and County shall use reasonable judgment in making that
determination. Subject to availability of funding, Contractor shall be entitled to receive payment on
a prorated basis for work/services actually completed and delivered prior to termination of the
Agreement and for which there is no dispute.

B. Retention of Records; Right to Monitor and Audit

(a) Contractor shall maintain all required records relating to services provided under this
Agreement for three (3) years after CalOES closes out the County’s application for
reimbursement. County will notify Contractor of any audit release date after which Contractor
shall no longer be required to maintain the records referenced herein. Contractor shall be subject
to the examination and/or audit by County, a Federal grantor agency, and the State of California.

(b) Contractor shall comply with all program and fiscal reporting requirements set forth by
applicable Federal, State, and local agencies and as required by County.

(c) Contractor agrees upon reasonable notice to provide to County, to any Federal or State
department having monitoring or review authority, to County’s authorized representative, and/or
to any of their respective audit agencies access to and the right to examine all records and
documents necessary to determine compliance with relevant Federal, State, and local statutes,
rules, and regulations, to determine compliance with this Agreement, and to evaluate the quality,
appropriateness, and timeliness of services performed.

C. Merger Clause; Amendments

The Agreement, including the Exhibits and Attachments attached to the Agreement and
incorporated by reference, constitutes the sole Agreement of the parties to the Agreement and
correctly states the rights, duties, and obligations of each party as of the Agreement’s date. In
the event that any term, condition, provision, requirement, or specification set forth in the body of



the Agreement conflicts with or is inconsistent with any term, condition, provision, requirement, or
specification in any Exhibit and/or Attachment to the Agreement, the provisions of the body of the
Agreement shall prevail; provided, however, that, in the event that any term, condition, provision,
requirement, or specification set forth in the body of the Agreement conflicts with or is
inconsistent with any term, condition, provision, requirement, or specification in Attachment E, the
provisions of Attachment E shall prevail. Any prior agreement, promises, negotiations, or
representations between the parties not expressly stated in this document are not binding. All
subsequent modifications or amendments shall be in writing and signed by the parties.

D. Dispute Resolution; Controlling Law; Venue

The validity of this Agreement and of its terms, the rights and duties of the parties under this
Agreement, the interpretation of this Agreement, the performance of this Agreement, and any
other dispute of any nature arising out of this Agreement shall be governed by the laws of the
State of California without regard to its choice of law or conflict of law rules. Any dispute arising
out of this Agreement shall be venued either in the San Mateo County Superior Court or in the
United States District Court for the Northern District of California. In the event of breach or other
dispute arising out of this Agreement, County reserves the right to pursue all remedies, legal,
contractual, administrative or otherwise against Contractor, including the recovery of any
sanctions and penalties authorized by law.

E. Suspension and Debarment

(1) This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R.
pt. 3000. As such, the contractor is required to verify that none of Contractor’s principals (defined
at 2 C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2
C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935).

(2) Contractor agrees to comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000,
subpart C, throughout the term of this Agreement and must include a requirement to comply with
these regulations in any lower tier covered transaction it enters into.

(3) This certification is a material representation of fact relied upon by County If it is later
determined that the contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt.
3000, subpart C, in addition to remedies available to County, the Federal Government may
pursue available remedies, including but not limited to suspension and/or debarment.

F. Procurement of Recovered Materials

In the performance of this contract, Contractor shall make maximum use of products containing
recovered materials that are United States Environmental Protection Agency (“EPA”)-designated
items unless the product cannot be acquired. Information about this requirement, along with the
list of EPA- designated items, is available at EPA’'s Comprehensive Procurement Guidelines web
site, https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program. Contractor
also agrees to comply with all other applicable requirements of Section 6002 of the Solid Waste
Disposal Act.

G. Access to Records.

(1) The Contractor agrees to provide the County, the FEMA Administrator, the
Comptroller General of the United States, or any of their authorized representatives access to any
books, documents, papers, and records of the Contractor which are directly pertinent to this
contract for the purposes of making audits, examinations, excerpts, and transcriptions.



(2) The Contractor agrees to permit any of the foregoing parties to reproduce by any
means whatsoever or to copy excerpts and transcriptions as reasonably needed.

(3) The Contractor agrees to provide the FEMA Administrator or his authorized
representatives access to construction or other work sites pertaining to the work being completed
under the contract.

(4) In compliance with the Disaster Recovery Act of 2018, the County and the Contractor

acknowledge and agree that no language in this contract is intended to prohibit audits or internal
reviews by the FEMA Administrator or the Comptroller General of the United States.

H. Clean Air Act and Water Pollution Act Compliance

(1) Contractor agrees to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. and the Federal
Water Pollution Act, as amended 33 U.S.C. 1251. et. seq.

(2) Contractor agrees to report each violation to the County understands and agrees that
the County will, in turn, report each violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate Environmental Protection Agency
Regional Office.

(3) Contractor agrees to include these requirements in each subcontract exceeding
$150,000 financed in whole or in part with Federal assistance provided by FEMA.

l. Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended)

Contractors who apply or bid for an award of $100,000 or more shall file with the County the
required certification (see below). Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for influencing or attempting
to influence an officer or employee of any agency, a Member of Congress, officer or employee of
Congress, or an employee of a Member of Congress in connection with obtaining any Federal
contract, grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any
lobbying with non-Federal funds that takes place in connection with obtaining any Federal award.
Such disclosures are forwarded from tier to tier up to the recipient who in turn will forward the
certification(s) to the awarding agency.

The required certification shall state the following (see 44 C.F.R. Appendix A to Part 18):



CERTIFICATION REGARDING LOBBYING
Certification for Contracts, Grants, Loans, and Cooperative Agreements
The undersigned certifies, to the best of his or her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of an
agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in
accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and
not more than $100,000 for each such failure.

Contractor certifies or affirms the truthfulness and accuracy of each statement of its certification
and disclosure, if any. In addition, the Contractor understands and agrees that the provisions of
31 U.S.C. Chap. 38, Administrative Remedies for False Claims and Statements, apply to this
certification and disclosure, if any.

Signature of Contractor’s Authorized Official

Name and Title of Contractor’s Authorized Official

Date



J. Equal Employment Opportunity

During the performance of this contract, the contractor agrees as follows:

(1) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender identity, or national
origin. The contractor will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment without regard to their race, color, religion, sex, sexual
orientation, gender identity, or national origin. Such action shall include, but not be limited to the
following: Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices to be provided setting forth the provisions of
this nondiscrimination clause.

(2) The contract will, in all solicitations or advertisements for employees placed by or on
behalf of the contractor, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, sexual orientation, gender identity, or
national origin.

(3) The contractor will not discharge or in any other manner discriminate against any
employee or applicant for employment because such employee or applicant has inquired about,
discussed, or disclosed the compensation of the employee or applicant or another employee or
applicant. This provision shall not apply to instances in which an employee who has access to
the compensation of such other employees or applicants to individuals who do not otherwise
have access to such information, unless such disclosure is in response to a formal complaint or
charge, in furtherance of an investigation, proceeding, hearing, or action, including an
investigation conducted by the employer, or is consistent with the contractor’s legal duty to furnish
information.

(4) The contractor will send to each labor union or representative of workers with which
he has a collective bargaining agreement or other contract or understanding, a notice to be
provided advising the said labor union or workers' representatives of the contractor's
commitments under this section, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(5) The contractor will comply with all provisions of Executive Order 11246 of September
24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.

(6) The contractor will furnish all information and reports required by Executive Order
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to his books, records, and accounts by the administering
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations, and orders.

(7) In the event of the contractor's noncompliance with the nondiscrimination clauses of
this contract or with any of the said rules, regulations, or orders, this contract may be canceled,
terminated, or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts or federally assisted construction contracts in accordance with
procedures authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise
provided by law.

(8) The contractor will include the portion of the sentence immediately preceding
paragraph (1) and the provisions of paragraphs (1) through (8) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant



to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be
binding upon each subcontractor or vendor. The contractor will take such action with respect to
any subcontract or purchase order as the administering agency may direct as a means of
enforcing such provisions, including sanctions for noncompliance: Provided, however, that in the
event a contractor becomes involved in, or is threatened with, litigation with a subcontractor or
vendor as a result of such direction by the administering agency, the contractor may request the
United States to enter into such litigation to protect the interests of the United States. The
applicant further agrees that it will be bound by the above equal opportunity clause with respect to
its own employment practices when it participates in federally assisted construction work:
Provided, That if the applicant so participating is a State or local government, the above equal
opportunity clause is not applicable to any agency, instrumentality or subdivision of such
government which does not participate in work on or under the contract. The applicant agrees
that it will assist and cooperate actively with the administering agency and the Secretary of Labor
in obtaining the compliance of contractors and subcontractors with the equal opportunity clause
and the rules, regulations, and relevant orders of the Secretary of Labor, that it will furnish the
administering agency and the Secretary of Labor such information as they may require for the
supervision of such compliance, and that it will otherwise assist the administering agency in the
discharge of the agency's primary responsibility for securing compliance. The applicant further
agrees that it will refrain from entering into any contract or contract modification subject to
Executive Order 11246 of September 24, 1965, with a contractor debarred from, or who has not
demonstrated eligibility for, Government contracts and federally assisted construction contracts
pursuant to the Executive Order and will carry out such sanctions and penalties for violation of the
equal opportunity clause as may be imposed upon contractors and subcontractors by the
administering agency or the Secretary of Labor pursuant to Part 1l, Subpart D of the Executive
Order. In addition, the applicant agrees that if it fails or refuses to comply with these undertakings,
the administering agency may take any or all of the following actions: Cancel, terminate, or
suspend in whole or in part this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the program with respect to which the
failure or refund occurred until satisfactory assurance of future compliance has been received
from such applicant; and refer the case to the Department of Justice for appropriate legal
proceedings.

K. [Intentionally Omitted]

L. Compliance with Copeland Anti-Kickback Act

(1) Contractor. The contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and
the requirements of 29 C.F.R. pt. 3 as may be applicable, which are incorporated by reference
into this contract.

(2) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clause above and such other clauses as FEMA may by appropriate instructions require, and also
a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The
prime contractor shall be responsible for the compliance by any subcontractor or lower tier
subcontractor with all of these contract clauses.

(3) Breach. A breach of the contract clauses above may be grounds for termination of

the contract, and for debarment as a contractor and subcontractor as provided in 29 C.F.R. §
5.12.

M. Compliance with the Contract Work Hours and Safety Standards Act

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall



require or permit any such laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless such laborer or mechanic
receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation
of the clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor
responsible therefor shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1)
of this section, in the sum of $26 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The County shall upon its
own action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld, from any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any other Federal contract with the same
prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such sums as may be
determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid
wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this
section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (b)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall
be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses
set forth in paragraphs (b)(1) through (4) of this section.

N. Rights to Inventions Made by Nonprofit Organizations and Small Business Firms
Under Government Grants, Contracts, and Cooperative Aqreements

(1) This section shall apply with respect to an Agreement for the performance of
experimental, developmental, or research work, including any assignment, substitution of parties,
or subcontract of any type entered into for the performance of experimental, developmental, or
research work, where the Contractor is a small business firm or nonprofit organization, as those
terms are defined below.

(2) The parties agree that the following provisions (from 37 C.F.R. § 401.14) shall apply
to work performed under this Agreement.

(a) Definitions

(1) Invention means any invention or discovery which is or may be patentable or
otherwise protectable under Title 35 of the United States Code, or any novel variety
of plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C.
2321 et seq.).

(2) Subject invention means any invention of the Contractor conceived or first
actually reduced to practice in the performance of work under this contract, provided
that in the case of a variety of plant, the date of determination (as defined in section
41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during
the period of contract performance.



(3) Practical Application means to manufacture in the case of a composition or
product, to practice in the case of a process or method, or to operate in the case of a
machine or system; and, in each case, under such conditions as to establish that the
invention is being utilized and that its benefits are, to the extent permitted by law or
government regulations, available to the public on reasonable terms.

(4) Made when used in relation to any invention means the conception or first
actual reduction to practice of such invention.

(5) Small Business Firm means a small business concern as defined at section 2
of Pub. L. 85-536 (15 U.S.C. 632) and implementing regulations of the Administrator
of the Small Business Administration. For the purpose of this clause, the size
standards for small business concerns involved in government procurement and
subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.

(6) Nonprofit Organization means a university or other institution of higher
education or an organization of the type described in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c) and exempt from taxation under section
501(a) of the Internal Revenue Code (25 U.S.C. 501(a)) or any nonprofit scientific or
educational organization qualified under a state nonprofit organization statute.

(7) The term statutory period means the one-year period before the effective
filing date of a claimed invention during which exceptions to prior art exist per 35
U.S.C. 102(b) as amended by the Leahy-Smith America Invents Act, Public Law 112-
29.

(8) The term Contractor means any person, small business firm or nonprofit
organization, or, as set forth in section 1, paragraph (b)(4) of Executive Order 12591,
as amended, any business firm regardless of size, which is a party to a funding
agreement.

(b) Allocation of Principal Rights

The Contractor may retain the entire right, title, and interest throughout the world to each
subject invention subject to the provisions of this clause and 35 U.S.C. 203. With respect
to any subject invention in which the Contractor retains title, the Federal government shall
have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have
practiced for or on behalf of the United States the subject invention throughout the world.

(c) Invention Disclosure, Election of Title and Filing of Patent Application by Contractor

(1) The Contractor will disclose each subject invention to the Federal
Agency within two months after the inventor discloses it in writing
to Contractor personnel responsible for patent matters. The disclosure to the agency
shall be in the form of a written report and shall identify the contract under which the
invention was made and the inventor(s). It shall be sufficiently complete in technical
detail to convey a clear understanding to the extent known at the time of the
disclosure, of the nature, purpose, operation, and the physical, chemical, biological or
electrical characteristics of the invention. The disclosure shall also identify any
publication, on sale or public use of the invention and whether a manuscript
describing the invention has been submitted for publication and, if so, whether it has
been accepted for publication at the time of disclosure. In addition, after disclosure to
the agency, the Contractor will promptly notify the agency of the acceptance of any
manuscript describing the invention for publication or of any on sale or public use
planned by the Contractor.



(d)

(2) The Contractor will elect in writing whether or not to retain title to any such
invention by notifying the Federal agency within two years of disclosure to
the Federal agency. However, in any case where a patent, a printed publication,
public use, sale, or other availability to the public has initiated the one year statutory
period wherein valid patent protection can still be obtained in the United States, the
period for election of title may be shortened by the agency to a date that is no more
than 60 days prior to the end of the statutory period.

(3) The Contractor will file its initial patent application on a subject invention to
which it elects to retain title within one year after election of title or, if earlier, prior to
the end of any statutory period wherein valid patent protection can be obtained in the
United States after a publication, on sale, or public use. If the Contractor files a
provisional application as its initial patent application, it shall file a non-provisional
application within 10 months of the filing of the provisional application.

The Contractor will file patent applications in additional countries or international
patent offices within either ten months of the first filed patent application or six
months from the date permission is granted by the Commissioner of Patents to file
foreign patent applications where such filing has been prohibited by a Secrecy Order.

(4) For any subject invention with Federal agency and Contractor co-inventors,
where the Federal agency employing such co-inventor determines that it would be in
the interest of the government, pursuant to 35 U.S.C. 207(a)(3), to file an initial patent
application on the subject invention, the Federal agency employing such co-inventor,
at its discretion and in consultation with the Contractor, may file such application at its
own expense, provided that the Contractor retains the ability to elect title pursuant to
35 U.S.C. 202(a).

(5) Requests for extension of the time for disclosure, election, and filing under
paragraphs (1), (2), and (3) of this clause may, at the discretion of the Federal
agency, be granted. When a Contractor has requested an extension for filing a non-
provisional application after filing a provisional application, a one-year extension will
be granted unless the Federal agency notifies the Contractor within 60 days of
receiving the request.

Conditions When the Government May Obtain Title

The Contractor will convey to the Federal agency, upon written request, title to any
subject invention—

(e)

(1) If the Contractor fails to disclose or elect title to the subject invention within
the times specified in paragraph (c) of this clause, or elects not to retain title.

(2) In those countries in which the Contractor fails to file patent applications
within the times specified in paragraph (c) of this clause; provided, however, that if
the Contractor has filed a patent application in a country after the times specified in
paragraph (c) of this clause, but prior to its receipt of the written request of
the Federal agency, the Contractor shall continue to retain title in that country.

(3) In any country in which the Contractor decides not to continue the
prosecution of any non-provisional patent application for, to pay a maintenance,
annuity or renewal fee on, or to defend in a reexamination or opposition proceeding
on, a patent on a subject invention.

Minimum Rights to Contractor and Protection of the Contractor Right to File
(1) The Contractor will retain a nonexclusive royalty-free license throughout the

world in each subject invention to which the Government obtains title, except if
the Contractor fails to disclose the invention within the times specified in (c), above.



The Contractor's license extends to its domestic subsidiary and affiliates, if any,
within the corporate structure of which the Contractor is a party and includes the right
to grant sublicenses of the same scope to the extent the Contractor was legally
obligated to do so at the time the contract was awarded. The license is transferable
only with the approval of the Federal agency except when transferred to the
successor of that party of the Contractor's business to which the invention pertains.

(2) The Contractor's domestic license may be revoked or modified by
the funding Federal agency to the extent necessary to achieve expeditious practical
application of the subject invention pursuant to an application for an exclusive license
submitted in accordance with applicable provisions at 37 CFR part 404
and agency licensing regulations (if any). This license will not be revoked in that field
of use or the geographical areas in which the Contractor has achieved practical
application and continues to make the benefits of the invention reasonably accessible
to the public. The license in any foreign country may be revoked or modified at the
discretion of the funding Federal agency to the extent the Contractor, its licensees, or
the domestic subsidiaries or affiliates have failed to achieve practical application in
that foreign country.

(3) Before revocation or modification of the license, the funding Federal
agency will furnish the Contractor a written notice of its intention to revoke or modify
the license, and the Contractor will be allowed thirty days (or such other time as may
be authorized by the funding Federal agency for good cause shown by
the Contractor) after the notice to show cause why the license should not be revoked
or modified. The Contractor has the right to appeal, in accordance with applicable
regulations in 37 CFR part 404 and agency regulations (if any) concerning the
licensing of Government-owned inventions, any decision concerning the revocation
or modification of the license.

Contractor Action to Protect the Government's Interest

(1) The Contractor agrees to execute or to have executed and promptly deliver
to the Federal agency all instruments necessary to (i) establish or confirm the rights
the Government has throughout the world in those subject inventions to which
the Contractor elects to retain title, and (ii) convey title to the Federal agency when
requested under paragraph (d) above and to enable the government to obtain patent
protection throughout the world in that subject invention.

(2) The Contractor agrees to require, by written agreement, its employees, other
than clerical and nontechnical employees, to disclose promptly in writing to personnel
identified as responsible for the administration of patent matters and in a format
suggested by the Contractor each subject invention made under contract in order
that the Contractor can comply with the disclosure provisions of paragraph (c) of this
clause, to assign to the Contractor the entire right, title and interest in and to each
subject invention made under contract, and to execute all papers necessary to file
patent applications on subject inventions and to establish the government's rights in
the subject inventions. This disclosure format should require, as a minimum, the
information required by paragraph (c)(1) of this clause. The Contractor shall instruct
such employees through employee agreements or other suitable educational
programs on the importance of reporting inventions in sufficient time to permit the
filing of patent applications prior to U.S. or foreign statutory bars.

(38) For each subject invention, the Contractor will, no less than 60 days prior to
the expiration of the statutory deadline, notify the Federal agency of any decision:
Not to continue the prosecution of a non-provisional patent application; not to pay a
maintenance, annuity or renewal fee; not to defend in a reexamination or opposition
proceeding on a patent, in any country; to request, be a party to, or take action in a
trial proceeding before the Patent Trial and Appeals Board of the U.S. Patent and
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Trademark Office, including but not limited to post-grant review, review of a business
method patent, inter partes review, and derivation proceeding; or to request, be a
party to, or take action in a non-trial submission of art or information at the U.S.
Patent and Trademark Office, including but not limited to a pre-issuance submission,
a post-issuance submission, and supplemental examination.

(4) The Contractor agrees to include, within the specification of any United
States patent applications and any patent issuing thereon covering a subject
invention, the following statement, “This invention was made with government
support under (identify the contract) awarded by (identify the Federal agency). The
government has certain rights in the invention.”

(g) Subcontracts

(1) The Contractor will include this clause, suitably modified to identify the
parties, in all subcontracts, regardless of tier, for experimental, developmental or
research work to be performed by a subcontractor. The subcontractor will retain all
rights provided for the Contractor in this clause, and the Contractor will not, as part of
the consideration for awarding the subcontract, obtain rights in the subcontractor's
subject inventions.

(2) The Contractor will include in all other subcontracts, regardless of tier, for
experimental developmental or research work the patent rights clause required by the
Federal Acquisition Regulations.

(3) In the case of subcontracts, at any tier, when the prime award with the
Federal agency was a contract (but not a grant or cooperative agreement),
the agency, subcontractor, and the Contractor agree that the mutual obligations of
the parties created by this clause constitute a contract between the subcontractor
and the Federal agency with respect to the matters covered by the clause; provided,
however, that nothing in this paragraph is intended to confer any jurisdiction under
the Contract Disputes Act in connection with proceedings under paragraph (j) of this
clause.

(h) Reporting on Utilization of Subject Inventions

The Contractor agrees to submit on request periodic reports no more frequently than
annually on the utilization of a subject invention or on efforts at obtaining such utilization
that are being made by the Contractor or its licensees or assignees. Such reports shall
include information regarding the status of development, date of first commercial sale or
use, gross royalties received by the Contractor, and such other data and information as
the agency may reasonably specify. The Contractor also agrees to provide additional
reports as may be requested by the agency in connection with any march-in proceeding
undertaken by the agency in accordance with paragraph (j) of this clause. As required by
35 U.S.C. 202(c)(5), the agency agrees it will not disclose such information to persons
outside the government without permission of the Contractor.

(i) Preference for United States Industry

Notwithstanding any other provision of this clause, the Contractor agrees that neither it
nor any assignee will grant to any person the exclusive right to use or sell any subject
inventions in the United States unless such person agrees that any products embodying
the subject invention or produced through the use of the subject invention will be
manufactured substantially in the United States. However, in individual cases, the
requirement for such an agreement may be waived by the Federal agency upon a
showing by the Contractor or its assignee that reasonable but unsuccessful efforts have
been made to grant licenses on similar terms to potential licensees that would be likely to
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manufacture substantially in the United States or that under the circumstances domestic
manufacture is not commercially feasible.

() March-in Rights

The Contractor agrees that with respect to any subject invention in which it has acquired
title, the Federal agency has the right in accordance with the procedures in 37 CFR 401.6
and any supplemental regulations of the agency to require the Contractor, an assignee or
exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or
exclusive license in any field of use to a responsible applicant or applicants, upon terms
that are reasonable under the circumstances, and if the Contractor, assignee, or
exclusive licensee refuses such a request the Federal agency has the right to grant such
a license itself if the Federal agency determines that:

(1) Such action is necessary because the Contractor or assignee has not taken,
or is not expected to take within a reasonable time, effective steps to achieve
practical application of the subject invention in such field of use.

(2) Such action is necessary to alleviate health or safety needs which are not
reasonably satisfied by the Contractor, assignee or their licensees;

(3) Such action is necessary to meet requirements for public use specified by
Federal regulations and such requirements are not reasonably satisfied by
the Contractor, assignee or licensees; or

(4) Such action is necessary because the agreement required by paragraph (i)
of this clause has not been obtained or waived or because a licensee of the exclusive
right to use or sell any subject invention in the United States is in breach of such
agreement.

(k) Special Provisions for Contracts with Nonprofit Organizations
If the Contractor is a nonprofit organization, it agrees that:

(1) Rights to a subject invention in the United States may not be assigned
without the approval of the Federal agency, except where such assignment is made
to an organization which has as one of its primary functions the management of
inventions, provided that such assignee will be subject to the same provisions as
the Contractor;

(2) The Contractor will share royalties collected on a subject invention with the
inventor, including Federal employee co-inventors (when the agency deems it
appropriate) when the subject invention is assigned in accordance with 35 U.S.C.
202(e) and 37 CFR 401.10;

(3) The balance of any royalties or income earned by the Contractor with respect
to subject inventions, after payment of expenses (including payments to inventors)
incidental to the administration of subject inventions, will be utilized for the support of
scientific research or education; and

(4) It will make efforts that are reasonable under the circumstances to attract
licensees of subject inventions that are small business firms and that it will give a
preference to a small business firm when licensing a subject invention if
the Contractor determines that the small business firm has a plan or proposal for
marketing the invention which, if executed, is equally as likely to bring the invention to
practical application as any plans or proposals from applicants that are not small
business firms; provided, that the Contractor is also satisfied that the small business
firm has the capability and resources to carry out its plan or proposal. The decision
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whether to give a preference in any specific case will be at the discretion of the
Contractor. However, the Contractor agrees that the Federal agency may review
the Contractor's licensing program and decisions regarding small business
applicants, and the Contractor will negotiate changes to its licensing policies,
procedures, or practices with the Federal agency when the Federal agency's review
discloses that the Contractor could take reasonable steps to implement more
effectively the requirements of this paragraph (k)(4). In accordance with 37 CFR
401.7, the Federal agency or the Contractor may request that the Secretary review
the Contractor's licensing program and decisions regarding small business
applicants.

() Communication

The contact information for Contractor and County provided in the Notices section of the
Agreement shall apply for communications related to this provision.
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