


From: Cybele LoVuolo-Bhushan
To: CEO_BoardFeedback
Subject: Community Wellness Response Team for Behavioral Health - Report
Date: Wednesday, October 12, 2022 6:06:03 PM

CAUTION: This email originated from outside of San Mateo County. Unless you recognize the sender's email
address and know the content is safe, do not click links, open attachments or reply.

Dear San Mateo Board of Supervisors,

I am writing to support the  recommendations of the Behavioral Health Commission report
recommendation for a non police response to Mental Health crisis calls. After reviewing the
20 odd pages of the ad hoc Committee Report submitted by Chris Rasmussen it is evident
there is adequate research and rationale to adopt the committee recommendations. 
The clear advantages to having a clinician and  peer support team response to Mental Health
crisis calls are significant cost savings, less incarceration, less hospitalizations and the benefit
of providing better services and linkages to support those in crisis. 
The evidence of success in other jurisdictions is not just convincing, it demonstrates that in an
overwhelming number of Mental Health calls the Community Wellness response is preferable
to an armed police response. Please adopt and implement the recommendations of the
Committee Report post haste.
Thank you, 

Cybele LoVuolo-Bhushan 
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From: Sukhmani Purewal
To: CEO_BoardFeedback
Subject: FW: Zmay Item: Support the unanimous denial by the SM County Planning Comm
Date: Friday, October 14, 2022 9:19:51 AM

 
 

From: Camille Leung <cleung@smcgov.org> 
Sent: Friday, October 14, 2022 8:28 AM
To: Sukhmani Purewal <spurewal@smcgov.org>
Cc: Steve Monowitz <smonowitz@smcgov.org>; Janneth Lujan <JLujan@smcgov.org>; Chen
<chenyben61@gmail.com>
Subject: Zmay Item: Support the unanimous denial by the SM County Planning Comm
 
Hi Sukhi,
 
This is comment for the Zmay Item on 10/18/22
 

From: Chen <chenyben61@gmail.com> 
Sent: Thursday, October 13, 2022 9:47 PM
To: Camille Leung <cleung@smcgov.org>
Cc: parrottdrivecommunity@gmail.com
Subject: Support the unanimous denial by the SM County Planning Comm
 

CAUTION: This email originated from outside of San Mateo County. Unless you recognize the sender's email
address and know the content is safe, do not click links, open attachments or reply.

 

To whom it may concern, 
 
I am writing this email to address my concern about  Risky and Unsafe Development along 1100
block of Parrott Drive, San Mateo, California.
 
I am a resident living on Parrott and I have been following this case for years. This development only
brings safety concerns regarding landslides and stability of the slope, but also adds extra burden to
the already risky Parrott Drive road condition. 
 
Thus, I want to firmly support the unanimous denial decision made in the past. 
Thank you! 
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October 14, 2022 

Via E-Mail 

 

Honorable Don Horsley, President 

and Members of the Board of Supervisors 

400 County Center 

Redwood City, CA 94063 

boardfeedback@smcgov.org 

 

Re: Appeal of San Mateo County Planning Commission’s Final Letter of 

Decision on the Proposed Subdivision at 1551 Crystal Springs, 

Grading Permit and Resource Management (RM) Permit (PLN2014-

00410) 

 

Dear Mr. Horsley and Members of the Board: 

On October 18, 2022, the Board of Supervisors will once again take up the appeal 

of the Planning Commission’s decision to deny the Proposed Subdivision at 1551 Crystal 

Springs (Project). On behalf of Green Foothills, we urge the Board to deny the appeal. As 

explained in our previous letter to the Board (attached hereto), the Planning Commission 

appropriately denied the Project and neither the applicant nor staff has provided a 

sufficient basis for overturning the Planning Commission’s decision.  

In particular, the Planning Commission’s decision not to create new lots on 

extremely steep slopes in an area subject to severe fire risk is consistent with the 

County’s ordinances. The decision is also consistent with the County’s forward-thinking 

approach to climate change, which will only intensify fire risk over time and will make 

staff’s proposed mitigation measures—including watering the site—infeasible. The 

Board should therefore uphold the Planning Commission’s decision and findings. 

In addition, the environmental documentation prepared in connection with the 

Project fails to comply with the requirements of the California Environmental Quality 

Act (“CEQA”), Public Resources Code § 21000 et seq., and the CEQA Guidelines, 

California Code of Regulations, title 14, § 15000 et seq. (“Guidelines”). As a result, even 
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if the Board disagreed with the Planning Commission’s denial findings, it still could not 

approve the Project unless and until adequate environmental review is prepared.  

Finally, we are attaching a short supplemental letter responding to comments made 

by the applicant’s attorney at the previous hearing on this Project regarding the 

applicability of the Housing Accountability Act. In short, because the applicant is seeking 

only a land subdivision and has provided no plans for residential units at this time, the 

Housing Accountability Act does not apply. 

For all of these reasons, which we elaborate on in the attached comment letter 

from July 11, 2022, and supplemental comment letter, Green Foothills supports the 

Planning Commission’s denial of the Project and urges the Board of Supervisors to 

uphold that denial. Nevertheless, if the Board is inclined to grant the appeal, the 

appropriate next step would be to send the Project back to the Planning Commission for 

further consideration and environmental review, not approve the Project, as staff 

recommends.  

 Very truly yours, 

 

SHUTE, MIHALY & WEINBERGER LLP 

 

 
 

 

Winter King 

 

WK:WK 

 

1575004.1  



ATTACHMENT A 

 

 

  



  
 

 

396 HAYES STREET, SAN FRANCISCO, CA 94102 

T: (415) 552-7272   F: (415) 552-5816 

www.smwlaw.com 

WINTER KING 

Attorney 

King@smwlaw.com 

 

July 11, 2022 

Via Electronic Mail Only 
 
Honorable Don Horsley, President 
and Members of the Board of Supervisors 
County Planning and Building Department 
455 County Center, Second Floor,  
Redwood City, CA 94063 
boardfeedback@smcgov.org  

 

Re:  Appeal of San Mateo County Planning Commission’s Final Letter of 
Decision on the Proposed Subdivision at 1551 Crystal Springs, 
Grading Permit and Resource Management (RM) Permit (PLN2014-
00410).  

 
Dear Mr. Horsley and Members of the Board: 

On behalf of Green Foothills, we submit this letter to express our legal opinion 
that: (1) the Planning Commission appropriately denied the proposed Minor Subdivision 
at 1551 Crystal Springs (“Project”) and (2) neither the applicant nor staff has provided a 
sufficient basis for overturning the Planning Commission’s decision. The Planning 
Commission’s decision not to create new lots and thereby allow new development in an 
area subject to severe fire risk was consistent with the County’s ordinances as well as its 
forward-thinking approach to climate change, which will only intensify fire risk over 
time and makes staff’s proposed mitigation measures—including watering the site—less 
feasible. The Board should therefore uphold the Planning Commission’s decision and 
findings. 

In addition, the environmental documentation prepared in connection with the 
Project fails to comply with the requirements of the California Environmental Quality 
Act (“CEQA”), Public Resources Code § 21000 et seq., and the CEQA Guidelines, 
California Code of Regulations, title 14, § 15000 et seq. (“Guidelines”). As a result, even 
if the Board disagreed with the Planning Commission’s denial findings, it still could not 
approve the Project unless and until adequate environmental review is prepared.  
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For all of these reasons, which we elaborate on below, Green Foothills supports 
the Planning Commission’s denial of the Project and urges the Board of Supervisors to 
uphold that denial. Further, if the Board is inclined to grant the appeal, the appropriate 
next step would be to send the Project back to the Planning Commission for further 
consideration and environmental review, not approve the Project, as staff recommends. 

I.  The Planning Commission Appropriately Denied the Proposed Project. 

The Planning Commission made the necessary Findings of Denial (“Findings”) 
providing reasoning and substantial evidence to support its decision to deny the Project, 
in accordance with County Ordinance Code Division VI, Part Two, Section 7013.3b. As 
detailed below, the Planning Commission found the proposed Project inconsistent with 
multiple Code provisions related to seismic safety and inconsistent with provisions in the 
State Board of Forestry and Fire Protection, and there is ample evidence supporting these 
findings. 

First, the Planning Commission rightly expressed concern about the landslide on 
the site and related geologic hazards. As indicated in the findings, the Project design is 
inconsistent with County’s Resource Management District Zoning Regulations due to 
inadequate setbacks from hazardous areas, placement of structures in areas that would 
result in risks to life and property to soils, geological and fire hazards, and development 
of a site susceptible to slides and severe erosion. Findings at items 1a,b, and c. This 
finding is supported by testimony presented at the July 28, 2021 Planning Commission 
meeting by Dr. Gary Trott. See, slide deck of the presentation attached as Appendix A 
referencing maps by the Association of Bay Area Governments Polhemus Landslide 
winter 1997/98 3rd year of wet rainfall, USGS 1997.   

In his presentation, Dr. Trott presented maps depicting a known landslide area that 
traverses the proposed Project site and extends underneath Parrott Drive and is 
significantly larger than the parameters used for the Project’s design. Appendix A at 
slides 2 and 4. He explained that the site has active subsurface hydrology flow that 
increases risks of geotechnical failure. Appendix A at slides 6-8. Dr. Trott also explained 
that the rock assemblage that underlies the site, the Franciscan complex, is comprised of a 
mixture of rock types, some hard, some soft (e.g., sandstone), and some ground (e.g., 
sand or gravel). Appendix B, “A Race Against Time” by Julie Mark Cohen, P.E., 
Principal; JMC Engrs., Troy, NY, Abstract available at 
https://cedb.asce.org/CEDBsearch/record.jsp?dockey=0119376 and Appendix A at slide 
5 and 9. The implication of this presentation is that Franciscan complex does not include 
bedrock, and thus the Project’s pier footings could not be installed in bedrock. Appendix 

https://cedb.asce.org/CEDBsearch/record.jsp?dockey=0119376
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A at slides at 3, 5, and 9. This information constitutes evidence in the record supporting 
the Planning Commission’s findings.  

Second, the Planning Commission found the proposed minor subdivision in 
violation of multiple regulations related to avoidance of landslide hazards and 
inconsistent with the California Public Resources Code (“PRC”) related to fire safety 
regulations. Findings at items 2, 3, and 4. Specifically, the Project would conflict with 
PRC provisions due to the fact that proposed minor subdivision would allow lot 
configurations and a pattern of private ownership of land that would result in unsafe 
wildfire conditions (i.e., inability to hold future owners accountable for maintaining fuel 
loads such that a wildfire burning would not ignite structures, inability to maintain 
adequate defensible space, and due to installation of structures that cannot meet fire 
safety regulations). Public Resources Code § 4290 and 4291 and Findings at item 4. As 
Commissioner Hanson indicated at the August 25, 2021 hearing, any houses developed 
on the proposed parcels would likely require variances because they would not be able to 
meet the conditions required by the Public Resources Code. Planning Commission 
Hearing, July 28, 2021 hearing beginning at 3:07:00 and August 25, 2021 beginning at 
1:04:42. 

In addition, the Planning Commission found the proposed Project inconsistent 
with Resource Management zoning sections 6324.6(c) and 6324.6(f), which provides:  

“No land shall be developed which is held unsuitable by the 
Planning Commission for its proposed use for reason of exposure to 
fire, flooding, inadequate drainage, soil and rock formations with 
severe limitations for development, susceptibility to mudslides or 
earthslides, severe erosion potential, steep slopes, inadequate water 
supply or sewage disposal capabilities, or any other feature harmful 
to the health, safety or welfare of the future residents or property 
owners of the proposed development or the community-at-large.” 
 

The Planning Commission found that the proposed subdivision is located on a portion of 
the property that is unsuitable due to exposure to fire, susceptibility to landslides, severe 
erosion potential, and steep slopes. 

Moreover, the Project site is designated by Cal Fire as a Very High Fire Hazard 
Severity Zone (or “VHFHSZ”) due to canyon topography and very steep slopes of 30-50 
percent, which are covered with fire-prone vegetation. IS/MND at 2 and 36 and Letter 
from R. Moritz of Urban Forestry Associates, Inc. to L. Roberts of Green Foothills 
(“Urban Forestry Letter”), dated July 26, 2021, attached as Appendix C. The site is 
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adjacent to undeveloped open space lands that are heavily vegetated, which also increases 
fire risk. In addition, the site has “chimney” drainages that channel wind and superheated 
fire gasses up the hill, exacerbating fire spread and intensity. Urban Forestry Letter at 2, 5 
and 6 and; National Wildfire Coordinating Group training materials at 
https://training.nwcg.gov/classes/S190/508Files/071231_s190_m2_508.pdf at pps. 1-8. 

As explained in our prior comments, and in comments by fire behavior expert, Ray 
Moritz, these and other factors (such as wind) create additional safety risks. See, Urban 
Forestry Letter at Appendix C; https://www.nps.gov/articles/wildland-fire-behavior.htm, 
attached as Appendix D; https://www.sbcfire.com/media-guide attached as Appendix E; 
and https://www.thebushfirefoundation.org/how-fire-behaves/ attached as Appendix F. 
See also, https://firesafemarin.org/create-a-fire-smart-yard/topography/. 

 

As the climate changes and fire risk grows, Californians and San Mateo County 
residents and their neighbors are rightfully concerned about the risk of wildfire. With the 
state still recovering from the disastrous fires of the past four years, and with another 
summer of drought, heat, and potential wildfire risk forecast for 2022, decisionmakers 
must consider the role that increased development plays in the proliferation of wildfires, 
especially when that development encroaches into areas with canyon topography and 
dense, fire-prone vegetation. CEQA requires environmental documents to analyze the 
contribution of new projects to the risk of wildfire. The California Office of the Attorney 
General has noted that locating development in wildfire risk areas “will itself increase the 
risk of fire” and increase the risk of exposing existing residents to an increased risk of 
fire, citing a plethora of reports. Appendix G at 37. 

In conclusion, “[T]his proposed development is an extreme risk to the potential 
residents and residences of the proposed development and significantly exacerbates the 
risk to the community as a whole.” See, Urban Forestry Letter at 6. As Commissioner 
Hansson stated, the proposed site has multiple constraints including (but not limited to) 
wetlands, sensitive species, groundwater flow, a failing sewer system, and steep slopes so 
that the site is overall not a good site for subdivision and development. Planning 
Commission Hearing, July 28, 2021 beginning at 3:07. The Planning Commission’s 
findings regarding natural constraints and natural hazards (i.e., unstable slopes and 
wildfire) is supported by the aforementioned evidence. Approval of the Project would set 
a precedent for development inconsistent with Resource Management Zoning policies 
regarding development on steep slopes and would go against County provisions to protect 
human health and safety. 

https://training.nwcg.gov/classes/S190/508Files/071231_s190_m2_508.pdf
https://www.nps.gov/articles/wildland-fire-behavior.htm
https://www.sbcfire.com/media-guide
https://www.thebushfirefoundation.org/how-fire-behaves/
https://protect-us.mimecast.com/s/uLWgC9rpD9COqO1U3CVn6?domain=firesafemarin.org/
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Moreover, the applicant failed to exhaust on these issues because they failed to 
identify any problems with the findings during the Planning Commission hearing for the 
Project. 

II. The Newly Proposed Conditions of Approval Will Not Remedy the Problems 
Identified by the Planning Commission. 

After the Planning Commission denied the Project, staff and the applicant 
apparently developed three new conditions of approval related to the Project’s fire risk.1 
These are: (1) that future owners of the new lots be required to irrigate vegetated areas 
downslope of future homes (at least 100 feet below the closes part of the structure); (2) 
that the applicant record a deed restriction establishing a non-combustible materials zone 
5 feet around the footprint of any structure; and (3) that the owner record “open space 
easements” between structures on the new lots “to extend defensible space maintenance 
beyond property lines.” These conditions, however, are unenforceable and do not address 
the problems identified in the Planning Commission findings. 

First, it is wholly unclear whether future owners will be allowed to irrigate 100 
feet below all structures, given the State’s water supply issues and ongoing drought 
conditions. Thus, there is no guarantee that this condition will ever be enforced. 
Moreover, this condition shows how problematic development is in this area from a 
climate change perspective: If the County is relying on watering to make this 
development safe, it is clearly not designed to be resilient to our changing climate. 

Second, the other conditions require “deed restrictions” and “open space 
easements” without any assurance that the County will be able to enforce these 
instruments. Without such assurance, these conditions are meaningless. 

Third, these conditions would do nothing to address several of the code 
inconsistencies identified by the Planning Commission and discussed above. In 
particular, they do nothing to address the risks of landslides, which, in addition to the fire 
safety risks, led the Planning Commission to conclude the site was not suitable for 
development. It makes no sense to approve a subdivision where the lots could not be 
developed in compliance with existing development regulations. 

Fourth, the Planning Commission had no opportunity to consider these new 
conditions. As a result, if the Board is inclined to grant the appeal, it must send the 

 
1 These conditions are described in the staff report provided to Green Foothills on June 
18, 2022.  
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Project back to the Planning Commission to consider the effect of the conditions in the 
first instance. 

III. Denying the Project Does Not Violate the Housing Accountability Act, Equal 
Protection, or Due Process; Nor Does It Constitute an Unconstitutional Taking. 

 a. The Housing Accountability Act Does Not Apply to the Denial of a Land 
Subdivision.  

The Housing Accountability Act requires the County to make certain findings 
before denying a “housing development project” that is consistent with all applicable, 
objective, general plan, zoning, and subdivision standards and criteria. “Housing 
development project,” in turn, is defined as a use consisting of residential units only, 
certain mixed-use developments, and transitional or supportive housing. Govt. Code 
§ 65589.5(h)(2). The project at issue here, however, is a land subdivision in a Resource 
Management zone; as discussed at the Planning Commission hearing, no residences were 
proposed as part of the project. As a result, the Housing Accountability Act simply does 
not apply. 

Even if the Housing Accountability Act did apply, however, the Planning 
Commission’s denial would still be proper. Pursuant to Government Code Section 
65589.5(j)(1), a local agency may deny a housing development project, even if it 
complies with applicable, objective, general plan, zoning, and subdivision standards and 
criteria, if it would have “a specific, adverse impact upon the public health or safety,” and 
there is no feasible method to mitigate or avoid the impact other than disapproval of the 
project. A “‘specific, adverse impact’ means a significant, quantifiable, direct, and 
unavoidable impact, based on objective, identified written public health or safety 
standards, policies or conditions.” Govt. Code § 65589.5(j)(1)(A). 

The Planning Commission made these findings in Paragraph 4 of its Findings of 
Denial. There, the Commission cited to “objective, identified written public health or 
safety standards,” i.e., Public Resources Code section 4291(a)(1)(A), which require 
landowners to “maintain defensible space of 100 feet from each side and from the front 
and rear of the structure” such that “a wildfire burning under average weather conditions 
would be unlikely to ignite the structure.” The Commission further found that the 
proposed Project would be inconsistent with these standards, “making the area less safe 
from possible wildfires.” Given the record for the Project, that finding is amply supported 
by evidence of wildfire in the area. 
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Moreover, Government Code section 65589.5(e) specifically provides that nothing 
in the Housing Accountability Act relieves the local agency from complying with CEQA. 
As discussed below, the IS/MND did not provide adequate analysis or mitigation of 
environmental impacts, and for that reason too the County may lawfully deny the 
proposed Project. 

 b. Denial of the Project Does Not Violate Equal Protection. 

The Applicant’s argument that the Planning Commission violated the Equal 
Protection clause of the Constitution is without merit. The Applicant asserts it has a 
viable “class of one” equal protection claim under Village of Willowbrook v. Olech 
(2000) 528 U.S. 562. California courts require plaintiffs asserting such a claim to show 
all of the following: (1) the plaintiff was treated differently from other similarly situated 
persons; (2) the difference in treatment was intentional; and (3) there was no rational 
basis for the difference in treatment. Squires v. City of Eureka (2014) 231 Cal.App.4th 
577, 594; Genesis Environmental Services v. San Joaquin Valley Unified Air Pollution 
Control Dist. (2003) 112 Cal.App.4th 597, 604. 

The Applicant cannot show it was treated differently from similarly situated 
persons. Plaintiffs attempting to satisfy this element must show the level of similarity 
between them and the persons with whom they compare themselves is “extremely high.” 
Squires, 231 Cal.App.4th at 594 (quoting Neilson v. D’Angelis (2nd Cir. 2004) 409 F.3d 
100, 104). Put another way, the plaintiff and the persons being compared must be “prima 
facie identical in all relevant respects.” Id. at 595 (quoting Racine Charter One, Inc. v. 
Racine Unified School Dist. (7th Cir. 2005) 424 F.3d 677, 686).   

To prove the Applicant was treated differently from other similarly situated 
persons, the Applicant points to four subdivisions the County approved within the last 
twenty years. The Applicant asserts these subdivisions are “in the immediate or general 
vicinity of the Project site.” The only similarities noted here are that the Project and the 
four subdivisions are all subdivisions, and the four subdivisions are relatively close to the 
Project site. But the differences far outweigh the similarities. For instance, the Highlands 
Estates Subdivision located approximately a mile and a half away from the Project site,  
is located on moderate slopes that are much less steep then the Zmay site. The Ascension 
Heights Subdivision (a.k.a., Water Tank Hill), is designated and zoned for single-family 
residential use, which is clearly distinguishable from the subject property, which is 
designated Open Space and zoned Resource Management District. Similarly, the 
Jefferson Avenue Subdivision and Cordilleras Subdivision, both located several miles 
away from the Project site, are both sites are designated and zoned for residential uses. 
Importantly, none of these four subdivisions connect to a failing sewer that the County 
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has admitted is a serious problem. Applicant thus falls short of showing the Project is 
“prima facie identical in all relevant respects” to these four subdivisions, particularly by 
failing to explain why the Project is similar to the four subdivisions in regards to seismic 
safety, wildfire, and sewer connectivity issues.  

Even in the unlikely event the Applicant could show the Project is similarly 
situated to the four other subdivisions, the Applicant cannot show that the Planning 
Commission lacked a rational basis for treating the Project differently. Under the rational 
basis test, courts must presume the constitutionality of the government action where it is 
“plausible that there were legitimate reasons for the action.” Las Lomas Land Co., LLC v. 
City of Los Angeles (2009) 177 Cal.App.4th 837, 859 Proving the absence of a rational 
basis is “exceedingly difficult.” Id. In circumstances involving complex discretionary 
decisions, as here, the plaintiff’s burden “may be insurmountable.” Id. 

As discussed above, the Planning Commission articulated several legitimate 
reasons for refusing to approve the Project. These include, but are not limited to, severe 
landslide risk and wildfire safety issues. The Planning Commission thus had a rational 
basis for disapproving the Project. Therefore, even if the Applicant could somehow prove 
the Project is similarly situated to the other four subdivisions, the Applicant does not 
have a viable equal protection claim.   

 c. The Planning Commission’s Denial of the Project Did Not Violate Due 
Process. 

The Applicant’s assertion that the Planning Commission’s refusal to approve the 
Project violates due process is also without merit. The Applicant claims the County 
violated its substantive due process rights when it irrationally and arbitrarily denied the 
Project. As discussed at length above, the Planning Commission’s denial was based on 
sound reasoning and evidence, including evidence of significant landslide and wildfire 
issues, among others. The Planning Commission made its decision based on substantial 
evidence demonstrating approval of the Project would violate numerous Zoning and 
Subdivision Regulations, in addition to state fire safety regulations. Thus, its decision 
was not irrational or arbitrary, but based on evidence analyzed in the context of 
applicable regulations.  

The situation here is distinguishable from that presented in the case the Applicant 
principally relies on, Arnel Development Co v. City of Costa Mesa (1981) 126 
Cal.App.3d 330. In Arnel, the City approved the plaintiff’s project, which consisted of 
single-family dwellings and multi-family dwellings aimed at providing moderate income 
housing. Id. at 333-4. Then, voters in the City enacted an initiative ordinance that 
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changed the zoning for the project site and surrounding area to solely allow for single-
family residences. Id. at 334. As both the trial and appellate court found, the voters’ 
motivation was to specifically prevent the plaintiff’s development project and generally 
disallow moderate income housing in the area. Id. at 335-6. Because the ordinance was 
enacted without considering applicable zoning or planning criteria, and solely motivated 
by opposition to moderate income housing, the court invalidated the ordinance as 
arbitrary and irrational. Id. at 336-7. 

Here, in denying the Project, the Planning Commission cited the Project’s 
inconsistency with multiple Zoning and Subdivision Regulations, in addition to state fire 
safety regulations. Thus, the Planning Commission denied the Project because of 
applicable zoning and planning criteria, not despite such criteria. The Planning 
Commission’s action is therefore entirely distinct from the invalid initiative at issue in 
Arnel.  

The Applicant points to the County’s approval of four other subdivisions, 
discussed above, as further evidence of the Planning Commission’s irrational and 
arbitrary action. However, the County’s approval of these other subdivisions proves the 
opposite of what the Applicant believes it does. Unlike the voters in Arnel, who were 
against all low and moderate income housing development in the area, regardless of 
whether the project poses health and safety risks or is consistent with governing codes, 
the County is clearly not opposed to all residential development in the area. That the 
County has approved other, larger subdivisions, but refused to approve this particular 
Project, demonstrates the Planning Commission’s concerns regarding site-specific 
landslide risk and wildfire safety are genuine and legitimate. Therefore, the Planning 
Commission’s action was not arbitrary or irrational, and the Applicant’s due process 
claim is without merit.   

 d. Denial of the Proposed Subdivision Does Not Constitute an 
Unconstitutional “Taking.” 

The Planning Commissions’ denial of the Project did not constitute an unlawful 
taking. The Planning Commission’s action did not result in a physical invasion of the 
Applicant’s property. Thus, Applicant has no actionable claim for an unconstitutional 
taking under Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419. In 
addition, the Planning Commission outright rejected the Project; it did not approve the 
Project subject to any conditions. Therefore, the Applicant also has no actionable claim 
under Nollan v. California Coastal Commission (1987) 483 U.S. 825 and Dolan v. City of 
Tigard (1994) 512 U.S. 374. 
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Also, the Planning Commission’s refusal to approve the Project has not deprived 
the owner of all economically beneficial use of the land. As the Applicant concedes, even 
if the Project cannot be built, the Applicant can still lawfully develop one residential lot 
on the Project site. See Letter from M. Francois, on behalf of the applicant, to the Board 
of Supervisors dated January 5, 2022, pgs. 11-12  (“Based on the Planning Commission’s 
action, the applicant can have only one residential development lot instead of four.”) 
Therefore, the Applicant has no actionable claim under Lucas v. South Carolina Coastal 
Council (1992) 505 U.S. 1003. In fact, the applicant has already reaped substantial 
economic benefits through ownership of the existing 3,800 square-foot, five bedroom 
house and by selling a portion of the property to the Odyssey School. 

The Applicant also has no viable takings claim under the multi-factor test set forth 
in Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104. Under this test, a 
reviewing court primarily considers three factors: (1) the economic impact of the 
regulation on the owner; (2) the extent to which the regulation interferes with the 
property owner’s distinct investment-backed expectations; and (3) the character of the 
governmental action. A Penn Central taking only occurs where the government action at 
issue reflects “the functional equivalent of a traditional taking.” Small Property Owners 
of San Francisco v. City and County of San Francisco (2006) 141 Cal.App.4th 1388, 
1396. The burden on the petitioner to show a Penn Central taking is onerous, and a 
reviewing court will only find such a taking in an “unusual circumstance.” California 
Building Industry Assn. v. City of San Jose (2015) 61 Cal.4th 435, 462.  

The Planning Commission’s denial of the Project does not present an “unusual 
circumstance” that constitutes an unconstitutional taking under Penn Central. Id. As 
discussed above, the Applicant can still lawfully develop a residential lot on the Project 
site. Thus, the economic impact of the Planning Commission’s action does not reflect 
“the functional equivalent of a traditional taking.” Small Property Owners, supra, 141 
Cal.App.4th at 1396. Further, the Project site is located in the SRA VHFHSZ and in an 
area that is prone to landslides. It has also been zoned Resource Management for years – 
it is our understanding that that the site was zoned as part of the general rezoning of 
thousands of acres in 1973 (Ordinance No. 2229 - December 29, 1973).  The Resource 
Management Zoning designation includes strict maximum limits2 relating to “use, density 
and intensity of development ensure that development is consistent with levels of services 
which reasonably can be provided, will conserve natural features and scenic values, and 

 
2 The Resource Management Ordinance specifies that these provisions are maximum 
limits and, where applicable, more restrictive requirements can be imposed. San Mateo 
County Zoning Regulation § 6314. 
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that areas hazardous to development or life are left in open or limited use.” San Mateo 
County Zoning Regulation § 6314. Therefore, the Applicant could not reasonably expect 
to extensively develop the property, particularly as the risk of wildfire increases 
substantially each year Lastly, the Planning Commission has articulated serious, 
legitimate concerns about the landslide and wildfire risk associated with the Project. 
Thus, all three Penn Central factors weigh against an unconstitutional taking.  

IV. Even If the Planning Commission Had Not Denied the Project Outright, the 
County Would Have Been Obliged to Prepare an Environmental Impact 
Report Compliant with CEQA.  

As we explained in our prior comments, the Initial Study/Mitigated Negative 
Declaration (“IS/MND”) prepared in connection with the proposed Project is legally 
inadequate under CEQA. See, Letter from W. King at SMW on behalf of Green Foothills 
to E. Adams, Project Planner regarding the IS/MND, San Mateo County (“SMW 
Comments on the IS/MND”), dated February 24, 2020. The IS/MND lacks the necessary 
evidentiary support for its conclusions that the Project will not have adverse impacts to 
land use, utilities and service systems, water quality, and wildfire hazards, among others. 
In fact, there is ample evidence in the record to support a fair argument that the Project 
will have significant environmental effects not analyzed or even acknowledged in the 
IS/MND. Id. 

An agency must prepare an EIR whenever it is presented with a “fair argument” 
that a project may have a significant effect on the environment, even if there is also 
substantial evidence to indicate that the impact is not significant. See No Oil, Inc. v. City 
of Los Angeles (1974) 13 Cal.3d 68; see also Friends of B Street v. City of Hayward 
(1980) 106 Cal.App.3d 988; Guidelines § 15064(f)(1). Where there are conflicting 
opinions regarding the significance of an impact, the agency must treat the impact as 
significant and prepare an EIR. Stanislaus Audubon Society v. County of Stanislaus 
(1995) 33 Cal.App.4th 144, 150-51; Guidelines §15064(f)(1). 

Here, the Project is inconsistent with County General Plan policies and County 
Code provisions designed to protect the environment. For example, to protect against loss 
of life, injury, damage to property, and other serious consequences, the County’s General 
Plan, Policy 15.20(b), directs the County to “avoid construction in steeply sloping areas 
(generally above 30%)” “[w]herever possible.” Policy 15.20(a) further directs the County 
to avoid siting structures in “areas where they are jeopardized by geotechnical hazards, 
where their location could potentially increase the geotechnical hazard, or where they 
could increase the geotechnical hazard to neighboring properties.” Id. Finally, Policy 
15.20(d) provides that the County may allow development “in geotechnically hazardous 
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[areas] and/or sloping areas” only “[i]n extraordinary circumstances when there are no 
alternative building sites available.” Id. The County has substantial evidence in the record 
indicating that development of the site would take place on slopes steeper than 30%, in 
violation of General Plan, Policy 15.20(b). Similarly, the Project is also inconsistent with 
Resource Management zoning sections 6324.6(c) and 6324.6(f), which provide that land 
held to be unsuitable for development by the Planning Commission due to exposure to 
hazards shall not be developed.  

Further, the Planning Commission was unable to find “extraordinary 
circumstances” regarding alternative building sites. This is likely because the applicant 
did not submit a feasibility analysis disclosing the conditions of the “remainder parcel” 
and other areas on the property. What information the applicant submitted pointed only to 
the additional costs of developing other areas of the property; however, the applicable 
General Plan provisions do not address economic feasibility. In addition, while County 
staff claim that the proposed Project “would develop the portion of the parcel which is 
most consistent with County development policies,” this statement appears to ignore the 
fact that the Project is still inconsistent with the County General Plan and Zoning Code. 
Planning Commission Staff Report, August 25, 2021 at pdf page 17. Moreover, the 
alternative site that the applicants claims is undevelopable is located adjacent to the 
existing residence. Therefore, the applicant failed to demonstrate that alternative, less 
steep sites are infeasible. The IS/MND failed to adequately analyze these inconsistencies 
with County regulations. If it had, it would have concluded that these impacts are 
potentially significant, triggering the need to prepare an EIR. And any EIR prepared for 
the Project would have to consider as an alternative development of the 9-acre remainder 
parcel. 

In another example, the IS/MND fails to describe the existing hydrological setting 
and fails to evaluate the Project’s impacts on water quality. IS/MND 9 and 10. Given the 
extremely steep terrain of the proposed site and the fact that the Project would involve 
substantial, grading, the IS/MND should have thoroughly analyzed the potential impacts 
of erosion and siltation on water quality in area waterways. Id. This analysis should 
include a discussion of existing conditions, including conditions of receiving waters, 
which form a baseline from which to evaluate the Project’s impacts. The IS/MND failed 
to include this analysis. 

On a related topic, the IS/MND fails to adequately analyze the impacts associated 
with the Project’s increase in sewage inflow and infiltration into the District’s system. 
The recirculated IS/MND revised a mitigation measure to require the Project to 
implement sewer pipe upgrades to address peak wet weather capacity. IS/MND at 2, 8, 
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12, 16, 29 and 53. However, the IS/MND never describes baseline conditions, calculates 
the Project’s wastewater flow, or provides details about the required upgrades. 

Under CEQA when evaluating the significance of a project’s impacts, an EIR may 
not “compress[] the analysis of impacts and mitigation measures into a single issue.” 
Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645, 656. Here, the 
IS/MND never acknowledged the Project’s potentially significant impacts to water 
quality, but rather jumped straight to identifying mitigation. Without a significance 
finding, the IS/MND cannot adequately identify mitigation for the impact. As was the 
case in Lotus, the IS/MND’s failure to evaluate the significance of the Project’s impacts 
separately from what is effectively its proposed mitigation (implementation of sewer 
system upgrades), does not withstand scrutiny. More specifically, by conflating impacts 
and mitigation, the IS/MND fails to consider whether there may be other more effective 
mitigation options, thereby omitting information that is necessary for the informed 
decision-making and public participation that CEQA requires. See id. at 658; see also San 
Franciscans for Reasonable Growth v. City & County of San Francisco (1984) 151 
Cal.App.3d 61, 79 (EIR is inadequate if it fails to identify feasible mitigation measures).  

In addition, many of the mitigation measures proposed in the IS/MND are 
inadequate and will not address the Project’s significant environmental impacts. Rather, 
the IS/MND defers analysis and mitigation, substantially understating the severity and 
extent of a range of environmental impacts. For instance, because the IS/MND fails to 
adequately analyze wildfire hazards it also fails to identify appropriate mitigation. 
Instead, the IS/MND says only that it will comply with CalFire’s materials list for 
construction. IS/MND at 33 and 34. 

For all of these reasons, should the County disagree with the Planning 
Commission’s bases for denial, it would nonetheless need to send the Project back to the 
Planning Commission and require preparation of an EIR in compliance with CEQA prior 
to taking any further action on the Project. The EIR must thoroughly analyze the impacts 
related to the topics summarized here and others that could result in significant 
environmental impacts. In addition, the EIR must identify and analyze appropriate, 
feasible mitigation and/or alternatives to avoid or minimize significant impacts. 

V.  Conclusion 

As set forth above, the Planning Commission appropriately denied the proposed 
Project, based on substantial evidence in the record. The three new conditions proposed 
by staff do not change the Planning Commission’s findings. Moreover, contrary to the 
appellant’s suggestion, denial did not violate the Housing Accountability Act (which is 
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inapplicable), equal protection, or due process. Nor did it constitute an unlawful taking. If 
the Board is inclined to grant the appeal, it must send the Project back to the Planning 
Commission for consideration of the new conditions and preparation of an EIR. 

 

 Very truly yours, 
 
SHUTE, MIHALY & WEINBERGER LLP 
 

 
 
Winter King 

 
WK:CB 
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Public Comments
By Dr. Gary Trott, Ph.D.

SMCounty RM Zone Ref. Sections – 6324.2(f), 6324.4(c)(f)(h), 6324.6(c)(f), 6325.4(b)(d), 6325.6(c)(f) 6326.4(b)(c)
Do not build on hazardous(risky) sites impacting People, Property or the Environment. Or disturb the ground water, natural flow patterns  

for recharging wetlands when other less hazardous sites exist.

Outline of Concerns: 

The subdivision geotechnical design is deficient in protecting people, property and environmental surroundings because it 
fails to incorporate critical geological and hydrology elements into the design.

I. The assumption of “bedrock” for the stitched pier, secure foundations is false
II. The hazardous landslide area extends outside the parcel boundaries and has not been addressed.
III. The project site has active, sub-ground hydrology.   

- Increasing the failure for the Geotech design. 
- Also creates construction hazards to the federally protected wetlands 

IV. Summary:  The cost of the associated risk for the public, property,  and environment is too high. 

My Premise: 
*** If it is not formally documented, it does not exist . Verbal comments will be forgotten over time. 
*** Z Enterprises LP ought to be allowed to create three buildable lots following RM zoning ordinances.  But not at the

expense of endangering nearby public persons, structures, or the environment

28-July-2021



Landslides in SMCounty: Geological next-door parcel
Landslides do not respect or stop at parcel boundaries: What can we learn from history?  

2

Past and Future Landslides do cross Parrott Dr.
➔ Hazard to Public Neighbors! ! ! Note some areas are safer. But not the chosen sites.

Maps by Assoc. of Bay Area Governments Resilience hazards. 

Potential rainfall induced Land Slides

Zmay

Polhemus Landslide winter 1997/98                3rd year of wet rainfall

Zmay

Ref:  USGS 1997 https://pubs.usgs.gov/of/1997/of97-745/sm-sef.pdf Summary of landslide flows + slope. Where the is one, there will be more.] 
web site https://mtc.maps.arcgis.com/apps/webappviewer/index.html?id=4a6f3f1259df42eab29b35dfcd086fc8 Zmay project used 1973 maps [Attacj K-L pg34

http://gis.abag.ca.gov/website/Hazards/?hlyr=debrisFlowSource 2018

https://pubs.usgs.gov/of/1997/of97-745/sm-sef.pdf
https://mtc.maps.arcgis.com/apps/webappviewer/index.html?id=4a6f3f1259df42eab29b35dfcd086fc8
http://gis.abag.ca.gov/website/Hazards/?hlyr=debrisFlowSource
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GeoTechnical Failures: Historical learnings from next parcel
Polhemus landslide, during 3rd heavy winter rain season 1997/98

To learn more see.  https://www.sfgate.com/bayarea/article/S-F-San-Mateo-Counties-Settle-Suit-Over-Mudslide-3003517.php
or  Civil Engineering—ASCE, 1999, Vol. 69, Issue 11, Pg. 52-55

Sept 2018 Highlands Comm. Assoc. Newsletter Vol64#8 pg9

➢ Failures are not due to lack of good engineering, but lack proper engineering for risk analysis and mitigation.

Non-expert, Failure 
Observations
• Piers did not break

• Piers slid or tipped over
• Pier bottoms were not

in “bedrock”

➢ Piers “CA Surfing” on mud

Polhemus Design*
i) Followed “Industry 

GeoTech Standards”
ii) Piers 3ft diameter and ~depth 30ft
iii) Bore holes had water** 

** red flag warning
➔ All are same as Parrott Dr.

Design
iv)  $25M dollars of damage

Conclusion: I) Design assumption of “bedrock” for stable pier foundation is False. Not valid.

See Geo. defn: Franciscan Complex next pages

~ Some piers installed deeper than spec. design

* Ref [Ms. Sherry Liu old SMC planning files]

https://www.sfgate.com/bayarea/article/S-F-San-Mateo-Counties-Settle-Suit-Over-Mudslide-3003517.php


Area of Parrott Dr. potential slide material approx. 2x or 3x larger than design
Up hill Volume 4x or 9x II) Significantly Larger potential area than design parameters

4

Image Ref Attach. P-R.pdf pg28

Design volume:  160 ft x 200 ft x 10 ft thick  
Ref [Murry Eng 9/28/2018 Supplemental Recommendations Stitched Pier Retaining Walls.] 
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Use “combined” material
parameters from bore hole B-3
“Industry standard methods”
Stability: Dry =1.68  
Wet = 1.01 *red flag
Ref K-L pg07

Pier

Pier

Boulders examples - simplified

Hard: serpentine or basalt 

Soft: sandstone

Geo-ground to fill voids:
Sand, gravel, dirt

Water flow path
(lubrication)

Use Francian Complex “weak link”
water lubricated sand. 
My est. Stability < 1
See Polhemus land slide

Pier goes surfing 
downward on

serpentine 
surf board 

boulder

Francian Complex is like “packed cookie crumbs” of boulders from many different cookies. Due to plate tectonics 

Franciscan complex vs hill stability calculations: Incorrect geotech approach.
Hill is unstable if Geotech calculations < 1.     But, a chain is only as strong as the weakest link => Use weakest rock 
instead when water is lubricating hill slide. See Ref: SMCounty Grading Permit Handbook 2006 pg11 (c)(4)

Project used
Case I

Case II by me

Slip plane est.
100ft down

Wetlands
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Parrott Dr. site hydrology
Ground water does not stop at uphill parcel boundaries. Found deep in bore holes  

Red Bore holes completed Oct 2 2007
Bore hole Moisture depth
B1 24 ft
B3 10 ft
B10 10 ft
** 2006/7 was a dry winter

Black Bore holes
All completed Dec. 20, 2013
** 2013 Dry year, but December rains?

B1,B3, B5 All have surface moisture
B4 33 ft
B6 33 ft

➔ No ground water table on a hill side. Why is there water greater than 20ft down? ** Red Flag??
➔ Parrot Pier depths 20ft -34ft** depending upon Civil Engineer ( Same as Polhemus) Water is at bottom of piers

** Ref: Zmay IS Attachment K-L.pdf 28-July-2021,  Landslide Repair drawing S1.0 andS1.0A  2-Oct-2018 

Image Plan. Staff Report
5/9/2018 pg 159



7

= Dry Wells after 
landslide repair + permit

= Houses with backyard
surface landslides

Hydrology flow & wetland+slide hazards
Below ground water flow is evident going down the parcels to wetlands

Wetlands have survived droughts > 40yrs and need to in the future

➔ Federal protected, Wetlands
Water in bore holes + Elderberry
bushes verifies, wetlands
are fed from ground water

flow along natural swales  

➔ And flow is increasing. The
old 1950’s Hillsborough subdivision
drainage P.U.E. ditch is plugged
(Orange) 

Water flow dismissed as “nuisance water”
from irrigation, leaky pipes, & street 
storm water.
Ref: Zmay F-J pg17, and M Cotton and Shires

You don’t need a weatherman to
know which water flows! Just Look! !

Black boundaries = Recent landslides 

1103
11271111

1139

1163
1151

Wetlands, (white speckle area) 

Elderberry Row 
(Likes Water)
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Ref Attachments K-R pg154, Jan 2020 MND

Curb

Garage

[Attachment K-R pg154] 

GeoTech required build for concept house
12 ft sheer wall next to Parrott Dr.

Consequences: Zone code 6324.4(h), 6325.4(b)(d) not addressed

➢ Subdivision walls and drains all disturb or divert water 
away from Federally regulated wetlands.

➢ Steep hillside + surface erosion during grading will fill 
wetlands with silt without a catch basin (no space)

(Standard controls fail on steep hillsides)

Pier Wall Drains
Divert Water

Lots Drains
Divert
Water

Houes Retaining Walls 
Blocks Water



Summary: Issues and Concerns

9

1) Geotechnical: Designs using “Industry Standard Methods” fail due to hidden or unforeseen 
external elements left out of the design. Industry methods do not address the primary zoning code 
purpose to preserve public safety (or minimize hazard risk). Murry Eng.”makes no warranty, either 

expressed or implied”. Pg87 Attachment K-L

I) Franciscan complex has no defined bedrock. Stable pier footings is a false design assumption. 
II) The potential landslide area is significantly larger than the design parameters used.   

III) The site has active hydrology. Increasing the hazard for geotechnical failures and environmental 
damage to the wetlands
IV) It was learned from Polhemus landslide the cost of failure ≈ $25M. The neighbors and tax payers

respectively decline to assume that level of risk burden

2) Alternative sites do exist: Zone 6326.4(b)(c) no hazardous building when other sites are available. Why the exception allowed?  

Building costs, timelines, and past poor decisions are not valid concerns for enforcing zoning codes.  

a) 3 more home lots have been proposed at the 1551 Crystal Springs existing site ca1983.[Ref Zmay K-L pg10]

b) A 3rd building area for new sites has been identified off of Enchanted Lane on same parcel.
[Ref Attachment M,  Revised-Recic. MND Cotton Shires pg 31]

➢ Scorched by Fire, or Surfing a Landslide down hill, the future home owners, neighbors, wetlands, 
and tax payers of SMCounty deserve the best decision possible.  Reject the subdivision proposal for 
re-evaluation in favor of less risky and less hazardous alternatives.





Biggest 1997/98

8

CA: Historical Periods of Wetter & Drier Years
plus Greater Extremes Expected in Future 
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Whiplash events will get stronger as 
the global warming temperature allows 
the atmosphere to hold more water. [7]

1861/62 4x normal rain. Central valley floods
1000s died. Ca state bankrupt.[5]

1997/98 SMcounty
Landslides $55M 
damage, 1 death [7]

Consider: The working lifetime of 

new Green Infrastructures   Will they help 
mitigate or survive future weather 
extremes?[7] (Storm Water Drainage, Erosion, 
Landslides, Flooding . . .) 

SMC Storm Drainage policy of 2006 [1] 
incorporates only the last 100 yr single
down pour intensity, maximum rain event 
for 10 minutes. Is that sufficient? ? ?

It is normal for CA to cycle between periods of Dry and Wet over decades [2,3,4]

[3]

➔ Think about the scale of 500 yr events, to expand the scope and 
lifetime of the decisions you are implementing 

for the SMC Green Infrastructure Plan. 

https://weatherwest.com/archives/6252 New storm info

https://weatherwest.com/archives/6252
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https://www.ncdc.noaa.gov/cag/county/time-series/CA-081/pcp/12/5/1895-2019?base_prd=true&firstbaseyear=1895&lastbaseyear=2019&filter=true&filterType=binomial

http://ggweather.com/sf/monthly.html

SF data
1861 49.27

1982  38.17”

CA floods https://en.wikipedia.org/wiki/Floods_in_California

NOAA Rainfall intensity for storm water Design
https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html?bkmrk=ca

1997/98 SMcounty
Landslides $55M 
damage, 1 death [7]

https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html?bkmrk=ca
https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html?bkmrk=ca
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The coastal hillsides of San Mateo County, California, were quickly developed during the post WWII construction boom. Although the land is
prized for its scenic beauty, the underlying bedrock—described by geologists as Franciscan assemblage—is prone to landslides. In January
1997, a landslide caused the closing of Polhemus Road, an important 2 mi (3.2 km) long, 2-lane thoroughfare. Because the soil on the road
threatened power poles, an essential water pipe buried below, and a creek, engineers designed a soldier beam retaining wall with tie-backs
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PURPOSE 

I, Ray Moritz of Urban Forestry Associates (UFA), was hired to inspect the subject ZMay Site and proposed 
development site and the fire hazard and risk issues. I was assigned to inspect the site and produce a brief 
report of my observations and conclusions regarding the fire hazard and risk.  I inspected the Zmay property 
the canyon topography and the wildland and urban fuels on <May 5th, 2021. This report documents my 
observations and conclusions based on both my site inspection and my knowledge and experience analyzing 
fuels and fire behavior.  My purpose is to produce an abbreviated assessment of the fire hazard and risk to the 
proposed development and to the surrounding community. 
 
GENERAL SITE CONDITIONS 
The proposed development parcels are located along the east boundary of a large wildland property located in 
a North – South canyon drainage between Parrott Drive to the east and Crystal Springs Road to the west, at 
the bottom of the canyon. The proposed Homes would be located close to the top of the west-facing wall. (See 
Figures 1 and 2).  The “Diablo Fire Winds” that appear progressively more frequent in the Fall of the year, the 
canyon topography with steep slopes and ascending “chimney” drainages and the fire-prone vegetation and 
structural fuels constitute the “hazard” The fire consequences for targets at risk, the proposed homes, the 
residents of those homes, and the surrounding community.  The Zmay property is about 4,500 feet from the 
San Andreas Fault. The greatest risk to the area is a major earthquake at the height of the fire season. 
 
Parrott Drive forms a fuel break between the community east of the road and the relatively densely vegetated 
canyon. However, It has been reported that the Hillsborough July 25, 1972 fire was the last time fire entered 
the canyon “Suddenly the fire across Parrott Drive exploded, leapt 22 over the roadway, across rooftops, 
gulping every atom of oxygen. (Hillsborough Fire Chief William Stremme) “Stremme worries that Hillsborough’s 
first Day of Fire may not be its last.”  
 
Currently residential properties along the west side of Parrott Drive, at the rim of the canyon, would serve to 
spread flames across the road, add to firebrands and the ember blizzard and threaten the east-of-Parrott Drive 
community (See Figure 3). In recent years we have seen the major role of homes themselves in feeding 
catastrophic WUI fire, starting with the 1971 Oakland Tunnel Fire, then the Tubbs Fire in Santa Rosa’s Coffee 
Park, and most strikingly the Camp Fire in Paradise California. Homes contain the equivalent of close to 40 
tree trunks cut into small sticks that are bone dry, plus siding, flooring and roofing that can generate 
400,000,000 BTU’s. This does not include rugs, furniture, appliances, cabinets and other home contents. 
 

Figure 
1 
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 Figure 3 – Fire-prone landscaping (Cypress & Eucalyptus) could easily spread fire across the road. 
  The structural fuels would add to fire intensity and spread to the east-of-Parrott community. 

OBSERVATIONS 

All observations during the inspection were made by me personally from the roads surrounding the Zmay 
property, and with aerial photography.   
 
Fire-Prone Canyon Fuels: 
 

1. CS – COASTAL SCRUB (HIGH HAZARD) supports low shrubs, typically 3 to 6 feet tall that are 
densely arranged with scattered openings supporting non-native annual grasses.  Dominant plants in 
this type include coyote brush (Baccharis pilularis), poison oak (Toxicodendron diversiloba), California-
lilac (Ceanothus thyrsiflorus), California bee plant (Scrophularia californica), blackberry (Rubus 
ursinus), toyon (Heteromeles arbutifolia), and sagebrush (Artemisia californica).  Fire behavior in 
coastal scrub is strongly affected by the live fuel moisture in the coyote bush. 

2. FPO - FIRE-PRONE OAK WOODLAND (HIGHEST HAZARD) consists of the native oak woodland 
dominated by a dense canopy of coast live oak (Quercus agrifolia), California bay (Umbellularia 
californica), California buckeye (Aesculus californica), and Pacific madrone (Arbutus menziesii). The 
dense understory of this woodland consists of poison oak (Toxicodendron diversilobum), toyon 
(Heteromeles arbutifolia), and other shrubs that create fairly contiguous ladder fuels from the forest 
floor to the tree canopy.  The combination of dense understory vegetation, ladder fuels, and disease 
caused by sudden oak death (Phytophthora ramorum) makes this type extremely flammable and prone 
to crown fires. 

3. FPUF - FIRE-PRONE URBAN FOREST (HIGHEST AND HIGH HAZARD) includes residential areas 
that are moderate to densely landscaped with fire-prone ornamentals such as juniper (Juniperus spp.), 
pine (Pinus spp.), acacia (Acacia spp.), and eucalyptus (Eucalyptus spp.).  Also present in these areas 
may be sparse to dense remnants of the native trees and shrubs such as coast live oak, Pacific 
madrone, and poison oak.  This forest type is also strongly affected by sudden oak death.  Areas with 
dense understory vegetation were ranked as having the highest hazard.  
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Parcel # 1 
Vegetation Fuel Types: CS—Coastal Scrub (High Hazard), FPO—Fire-Prone Oak Woodland/Maritime 

Chaparral (Highest Hazard) and Fire-prone Urban Forest 
Location:    CS - Around, below and above the likely home site. A residential Fire-prone 

Urban Forest is adjacent to the property adjacent to and north of this property. 
Condition:   The native plant communities are over-mature and have subcanopies of fine 

dead material that ignites easily and burns intensely. In the 1995 “Vision Fire” the 
fire spread went 11,000 acres in as many hours.  

Conclusions:    The development of this parcel is putting people and property in harm’s way and 
it exacerbates the fire risk to the east of Parrott Drive community. 

Recommendation:  The Fire Marshal should be consulted about the pro[posed development of this 
parcel. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Parcel # 2 
Vegetation Fuel Types: CS—Coastal Scrub (High Hazard), FPO—Fire-Prone Oak Woodland/Maritime 

Chaparral (Highest Hazard) 
Location:   This property contains issues regarding geologic instabilities immediately below 

Parrott Drive.  It has an ascending side “chimney” drainage vegetated by Fire-
prone Oak Forest and has decadent Coastal scrub on its north flank. 

Condition:   The native plant communities are over-mature and have subcanopies of fine 
dead material that ignites easily and burns intensely. The oak forest has an 
undergrowth of dying scrub and poison oak that would encourage and sustain a 
crowning fire. The chimney drainage would exacerbate fire spread and intensity. 

Conclusions:    The development of this parcel is putting people and property in harm’s way and 
it exacerbates the fire risk to the east of Parrott Drive community. 

Recommendation:  The Fire Marshal should be consulted about the proposed development of this 
parcel. 

 
 
 
 

Parcel 1 – Steep slope, heavy fuels and 
Urban Forest threat to community  
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Parcels # 3 & 4 
 
Vegetation Fuel Types: CS—Coastal Scrub (High Hazard), FPO—Fire-Prone Oak Woodland/Maritime 

Chaparral (Highest Hazard) 
Location:   This property contains issues regarding geologic instabilities immediately below 

Parrott Drive.  It has an ascending side “chimney” drainage vegetated by Fire-
prone Oak Forest and has decadent Coastal scrub on its north flank. 

Condition:   The native plant communities are over-mature and have subcanopies of fine 
dead material that ignites easily and burns intensely. The oak forest has an 
undergrowth of dying scrub and poison oak that would encourage and sustain a 
crowning fire. The chimney drainage would exacerbate fire spread and intensity. 

Conclusions:    The development of this parcel is putting people and property in harm’s way and 
it exacerbates the fire risk to the east of Parrott Drive community. 

Recommendation:  The Fire Marshal should be consulted about the pro[posed development of this 
parcel. 

 
 
GENERAL CONCLUSION 
 
This proposed development is an extreme risk to the potential residents and residences of the proposed 
development and significantly exacerbates the risk to the community as a whole. It approval would violate 
The recommendation of the Governor and the fire service. 
 
Placing people and property within extreme fire risk environments must be rejected if we are to lessen the 
extreme losses California has been impacted with the past few decades. Our most disastrous wildfires in 
recent years have been under northerly Diablo winds and this canyon is highly vulnerable to such winds. 
 
If such ill-advised developments are not rejected now – when? 
 

Parcel 2 – Steep slope, heavy fuels and chimney 
drainage 
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The proposed development puts people, property, and coastal habitat at extreme risk of loss.  
 

 
 
Ray Moritz, Urban Forester, Fire Ecologist 
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October 14, 2022 

Via E-Mail 

 

Honorable Don Horsley, President 

and Members of the Board of Supervisors 

400 County Center 

Redwood City, CA 94063 

boardfeedback@smcgov.org 

 

Re: Supplemental Comments on Appeal of San Mateo County Planning 

Commission’s Final Letter of Decision on the Proposed Subdivision 

at 1551 Crystal Springs, Grading Permit and Resource Management 

(RM) Permit (PLN2014-00410). 

 

Dear Mr. Horsley and Members of the Board: 

On behalf of Green Foothills, we submit this letter in response to comments 

made by the applicant’s attorney at the July 15, 2022 Board of Supervisors meeting 

which suggested that the County would violate the Housing Accountability Act (HAA) if 

the Board denies the appeal. As explained below, denying the appeal would not violate 

the HAA, because the applicant is not proposing a housing development at this time, only 

a land subdivision. Moreover, as we explained in our prior comments, the County could 

still deny the project, even if the HAA did apply, for two reasons: First, the project is 

inconsistent with objective development criteria. Second, the environmental review for 

the project is inadequate. 

For these reasons as well as the reasons stated in our earlier comments, the 

Board should uphold the Planning Commission’s decision and findings, and deny the 

appeal. 

I. The proposed subdivision is not a “housing development” project subject to 

the Housing Accountability Act. 

In oral comments to the Board of Supervisors, counsel for the applicant 

argued that the proposed land subdivision at issue here is a “housing development 
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project,” and thus the County must comply with the Housing Accountability Act in 

approving or denying it. See generally HAA, Govt. Code § 65589.5. But this is not the 

case. The County was not asked to approve or deny any housing units at all, but rather to 

approve a land subdivision in a Resource Management zone. While the applicant may 

wish to develop housing on the site in the future, housing units were simply not part of 

the application before the Planning Commission. In fact, the Notice of Intent to Adopt 

Mitigated Negative Declaration and the MND itself specifically state: “No residential 

development is proposed with this application.” See also proposed parcel map, which 

depicts no residences. 

Counsel also asserted that Honchariw v. County of Stanislaus (2011) 200 

Cal.App.4th 1066 supports the conclusion that the proposed land subdivision is a 

“housing development project.” But, in that case, the Fifth District Court of Appeal 

“stated in passing” that “the project contemplated eight single-family homes,” and that 

the “proposed project [was] therefore a ‘proposed housing development project” within 

the meaning of the HAA. Reznitskiy v. County of Marin (2022) 79 Cal.App.5th 1016, 

1026. Statements in opinions that are made “in passing” are dicta and non-binding. The 

issues actually litigated in Honchariw were entirely separate, i.e., whether a housing 

project that does not include affordable housing is subject to the HAA and whether the 

proposed project complied with particular regulations in Stanislaus County. Wall v. 

California Coastal Com. (2021) 72 Cal.App.5th 943, 956 (rejecting argument that its 

prior ruling “adopted” plaintiff’s position where its “focus” was on separate legal 

question; “‘It is axiomatic that cases are not authority for propositions that are not 

considered.’”); Vasquez v. State of California (2008) 45 Cal.4th 243, 254 (case does not 

stand for holding on “question [that] was not before us”).  

A more recent case out of the First District Court of Appeal, Reznitskiy, 

supports the conclusion that “housing development projects” must actually include a 

proposal to build housing and thus that land subdivisions on their own do not count. In 

that case, the First District analyzed in depth the meaning of the HAA phrase “housing 

development project” to determine whether it includes single family homes or just 

housing developments with two or more units. Reznitskiy, 79 Cal.App.5th at 1027 

(“[U]nless we know the full meaning of ‘housing development project,’ it is difficult to 

evaluate the parties’ central dispute: whether the plural term ‘residential units’ includes 

the singular ‘residential unit.’”). The court concluded that the phrase as used in the HAA 

means a project to build or construct a housing development, and that a housing 

development includes at least two units. Id. at 1030-31. 

Applying that same reasoning to the facts of this proposal, it is clear that a 

pure land subdivision, which proposes zero units of housing and would not result directly 
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in the construction of any housing at all, cannot be considered a “housing development 

project.” This conclusion is also supported by the general purpose of the HAA: to build 

more houses—particularly affordable houses—not subdivide land. Id. at 1037 (discussing 

purposes of HAA). 

For all these reasons, the proposed project before you on appeal is not a 

“housing development project” as that term is used in the HAA, and thus the County is 

not required to make any findings under the HAA to support denial of the project. 

II. The County may deny the project as inconsistent with objective standards 

and because the environmental review for the project is inadequate. 

As stated in our prior comments, even if the Housing Accountability Act 

did apply, the Planning Commission’s denial would still be proper. Pursuant to 

Government Code Section 65589.5(j)(1), a local agency may deny a housing 

development project, even if it complies with applicable, objective, general plan, zoning, 

and subdivision standards and criteria, if it would have “a specific, adverse impact upon 

the public health or safety,” and there is no feasible method to mitigate or avoid the 

impact other than disapproval of the project. A “‘specific, adverse impact’ means a 

significant, quantifiable, direct, and unavoidable impact, based on objective, identified 

written public health or safety standards, policies or conditions.” Govt. Code § 

65589.5(j)(1)(A). 

The Planning Commission made these findings in Paragraph 4 of its 

Findings of Denial. There, the Commission cited to “objective, identified written public 

health or safety standards,” i.e., Public Resources Code section 4291(a)(1)(A), which 

require landowners to “maintain defensible space of 100 feet from each side and from the 

front and rear of the structure” such that “a wildfire burning under average weather 

conditions would be unlikely to ignite the structure.” The Commission further found that 

the proposed Project would be inconsistent with these standards, “making the area less 

safe from possible wildfires.” Given the record for the Project, that finding is amply 

supported by evidence of wildfire in the area. 

Moreover, Government Code section 65589.5(e) specifically provides that 

nothing in the Housing Accountability Act relieves the local agency from complying with 

CEQA. As discussed in our July 11, 2022 letter, the IS/MND did not provide adequate 

analysis or mitigation of environmental impacts, and for that reason too the County may 

lawfully deny the proposed Project. 
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 Very truly yours, 

 

SHUTE, MIHALY & WEINBERGER LLP 

 

 
 

 

 

Winter King 

 

WK:WK 

 

1570031.1  




